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DOCKET ENTRIES--C.A. No. 1521-68 


Proceedings 
Deposit for cost by 


Complaint, appearance; Exhibits 1, 2, 3--filed 


Temporary restraining order; $50,000.00 bond; fix- 
ing June 28, 1968 for hearing on motion for relin- 
inary injunction. (N) Issued 10:00 A.M, ser 6-19; 
D.A. ser 6-21; A.G. ser 6-21 Curran, C.J. 


es ee undertaking of pltfs. in amount of 
$50,000.00 with Fidelity & Deposit Co. of Maryland 
approved. --filed 


Transcript of proceedings, 6-18-68, pp. 18 (reported 
by Jack Maher. Court's copy.)--filed 


Preliminary injunction; fixing 7-16-68 for hearing 
Corcoran, J. Ser. 7/2; AG Ser. 7/8 DA Ser. 7/5 
Micro 7-5-68 


Answer of deft. to complaint; exhibits A, B & C; 
c/mailing; appearance of Thomas L. McKevitt and 
Robert M. Perry--filed 


Transcript of Deere on motion for preliminary 


injunction - June 28, 1968, pages 1 thru 37. (Rep: 
Eva Marie Sanche. Court's copy.)--filed 


Findings of fact and Conclusions of law, granting 
motion of plaintiffs for preliminary injunction. 
(N) Corcoran, J. 


Hearing begun; oral motion of Union Oil Co. of 
Callfornia for leave to intervene argued and denied; 
renewed oral motion to intervene as party deft. by 
Union Oil Co. of California granted. Finding for 
pltfs. against deft. and intervenor deft. (Proposed 
Findings of Fact and Conclusions of Law to be pre- 
sented by pltfs. by July 22, 1968 and defts. to 
reply by July 25, 1968.5 (Rep. N. Sokal) Sirica, J. 


+5 


Proceedings 
Deposit for cost by 


Answer of deft. #2 to ena c/m 7-17-68; 


appearance of E. W. Cole.--file 


Order making Union Oil Company of California 
defendant. (N) Sirica, J. | 


Transcript of proceedings of July 16, 1968; pag 


1-139. (Court 


es 
8 copy) (Rep. Nicholas Sokal) --filed 


Motion of intervenor deft. to modify order; exhibits 


(3); c/m 7-30-68. --filed 


Findings of fact and conclusions of law. (N) 


Sirica, J. 


Order permanently restraining defendant #1; 


directing Deft. Udall to issue and execute w 
plaintiffs a lease on Tract No. 228, Block A 


ith 
1, 


Brazos Area in Texas Offshore Oil Sale held May 21, 
1968; staying operation of portion of this order 
directing issuance of lease pending appeal, provided 


notice of appeal is filed within five days. 
order) Micro 7-31-68 (N) Sirica, J. 


| (See 


Notice of appeal of Union Oil Co. of California, 
intervenor deft.; deposit $5.00 by Cole; copies 


mailed to Thomas L. McKevitt--filed 


Order modifying Order entered on July 29, 1968 
| 


(See Order for details). (N) Sirica, J. 


Notice of appeal of deft.; c/m 8-2 (copies maided 
to Abe Krash and E. W. Cole.)--filed | 


Transcript of proceedings, 7-31-68, pp. 1-12 


> 


(reported by Arlene F. Vaughn. Court's copy.)-- 
filed 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA . 


THF SUPERIOR OIL COMPANY 
P. O. Box 1521 
Houston, Texas 


ASHLAND OIL & REFINING COMPANY 
2409 Winchester Avenue 
Ashland, Kentucky 


CANADIAN SUPERIOR OIL (U.S.) LTD. 
P. O. Box 1521 
Houston, Texas 


GENERAL CRUDE OIL COMPANY 
P. O. Box 2252 
Houston, Texas 


HIGHLAND OIL COMPANY 
1201 San Jacinto Building 
Houston, Texas 


Kerr-McGee Building 
Oklahoma City, Oklahoma 


Civil Action 
TEXAS EASTERN TRANSMISSION CORPORATION No. f§ 2 [ - 65 
P. O. Box 2521 
Houston, Texas 


TRANSOCEAN OIL, INC. 
Houston Natural Gas Building 
Houston, Texas, 
Plaintiffs, 
Ve 
STEWART L. UDALL 


Secretary of the Interior 
Washington, D. Ce, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

KERR-MCGEE CORPORATION ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant. 


COMPLAINT FOR TEMPORARY RESTRAINING ORDER, 
PRELIMINARY INJUNCTION, PROHIBITORY AND 
MANDATORY INJUNCTION, AND OTHER RELIEF 


| 
| 
Plaintiffs complain against the defendant named F 


above as follows: 


I 


Statement as to Jurisdiction ana Descriptiion 


of the Parties 


1. This is an action for a prohibitory injunction 
restraining defendant Udall, the Secretary of the Interior, 
and his subordinates from issuing and executing a lease on 
behalf of the United States to the Union 0il Company of 
California, on a Tract of land put up for bid alfa Oil and 
gas sale of lands on the Outer Continental Shelf | off Texas 
| 
On May 21, 1968. This action also seeks (i) a declaratory 
judgment that plaintiffs are entitled to have the aforesaid 
lease awarded, issued, and executed to them, Seale a 
mandatory injunction requiring defendant Udall and his sub- 


ordinates to award, issue and execute the aforesaid lease 


| 
to them. Plaintiffs assert that the award of the lease 


i 
to Union Oil Company of California (hereinafter “Union") 
| 


instead of to them violates their rights under the Outer 
Continental Shelf Lands Act, 43 U.S.C. § 1331 et _seg., the 
applicable regulations pursuant to this statute, 43 C.F.R. 
§ 3382 et seg., and the Notice of Sale pursuant to which 
the aforesaid Tract was put up for bid, 33 Fed. Reg. 4477. 
2. This action arises under the laws of the United 
States. The jurisdiction of this Court is pasecion Section 


4(b) of the Outer Continental shetf Lands Act, 43 U.S.C. 


$ 1333(b); 28 U.S.C. § 1331; District of Columbia Code, 


Title 11, Section 521; and the Administrative Procedure 


‘ 


Act, 5 U.S.C. § 702. The amount in controversy in this 
case exceeds $10,000, exclusive of interest and costs. 

3. Plaintiff Superior Oil Co. is a corporation 
incorporated under the laws of Nevada, having its principal 
place of business in Houston, Texas. The state of incorpora- 
tion and the principal place of business of each of the other 
plaintiffs is as follows: 

Principal 
State of Place of 
Plaintiff Incorporation Business 


Ashland Oil & Refining : 
Company Kentucky Ashland, Kentucky 


Canadian Superior Oil 
({U.S.) Ltd. Nevada Houston, Texas 


General Crude Oil Co. Delaware Houston, Texas 
Highland Oil Co. Texas Houston, Texas 


Kerr-McGee Corp. Delaware Oklahoma City, 
Oklahoma 


Texas Eastern 
Transmission 
Corp. Delaware Houston, Texas 
Transocean Oil, Inc. Delaware Houston, Texas 
4. Defendant Udall is the Secretary of the Interior 


of the United States. His official residence is the District 


of Columbia. 


II 
Statement of the Claim 
5. On March 13, 1968, the Department of ee 
Interior published in the Federal Register a Notice of 


. = | 
>Sale of oil and gas lands on the Outer Continental Shelf 


off Texas, pursuant to Section 8 of the Outer Coneinental 
Shelf Lands Act and the regulations issued thereunder, 

43 C.F.R. Part 3380; 33 Fed. Reg. 4477. A copy of that — 
Notice of Sale is attached hereto as Exhibit l. | 


6. The Notice provided inter alia that a Tract 


. Of land numbered 228 in the so-called "Brazos" area off 


Texas would be among the Tracts offered for competitive 


bidding. The Notice stated that sealed bids for Tract 228 
| 


| 
and other tracts would be received until 9:30 a.m. on May 21, 


| 
1968, in the office of the Manager, New Orleans Outer Con- 


| 
,tinental Shelf Office, Bureau of Land ianagement. | The 


Notice provided further that bids would be opened at 10:00 
a.m. on May 21, 1968. 
7. The Notice required all bids to be subni 
in accordance with applicable regulations. It prescribed 
the form of bid, including a specific requirement of sig- 
nature by the bidder on each bid. It specifically required 
a separate bid in a separate scaled envelope to be sub- 
mitted for each Tract. The Notice further specified that 


| 
bids could not be modified or withdrawn unless written 


modifications or withdrawals weré received prior to the 


end of the period fixed for filing of bids, namely, 9:30 


a.m., May 21, 1968. Bidders were required to submit, with 
each bid, one-fifth of the amount bid, either in cash or by 
check payable to the order of the Bureau of Land Management. 
> 8. Plaintiffs submitted a bid on Tract 228 in the 
_ .... ..-amount of $11,628,691.20. They enclosed a cashier's check -...... 
for $2,325,738.24 in accordance with the Notice of Sale. 
Their bid was signed by an authorized corporate officer, 
and it fully complied with each and every provision of the 
statute, the applicable regulations, and the Notice of Sale. 
9. Union submitted a document which was not signed 
as required by the applicable regulations and the Notice of 
Sale. 

10. On May 21, 1968, sealed bids on Tracts offered 
pursuant to this Notice of Sale were opened at a public 
meeting in New Orleans. John Rankin, Manager of the New 
Orleans Outer Continental Shelf Office, Bureau of Land 
Management,’ the authorized officer of the United States in 
connection with all leasing of such lands, opened and read 
the bids. 

ll. Eight different bids were submitted on Tract 
228. Mr. Rankin opened the document submitted by Union, 
and he then and there announced that it was rejected on 


the ground that it was “not an acceptable bid" because it 


“has not been signed." A transcript of the remar 
at the opening of the bids on this Tract is attac 
as Exhibit 2. 

12. Plaintiffs' bid was the highest quali 
submitted on Tract 228. 

13. On May 27, 1968, the cashier's check 


by plaintiffs, in the amount of one-fifth of thei 


Tract 228, was deposited for collection in a bank 


the endorsement of the Bureau of Land Management 
to the Treasurer of the United States. A copy of 
as endorsed, is attached hereto as Exhibit 3. 


14. Plaintiffs are the "highest responsib 


fied bidder" on this Tract under Section 8 of the 


ks made 
t 


hea hereto 


* 
| 

fied bid 
| 
submitted 
r bid on 
. with 


for credit 


this check, 


le guali- 


| Outer 


Continental Shelf Lands Act, 43 U.S.C. § 1337, and they 


are the “successful bidder" on this Tract under 4 
§ 3382.5. 


15. Plaintiffs have complied with all 


app 
statutes, regulations, and the Notice of Sale pur 
to which the sale of Tract 228 was conducted. Th 
entitled to receive the lease on this Tract. 

16. 


Union is not a “qualified bidder" on 


Tract, and it is not entitled to receive a lease 
Tract. 

17. No protest was filed by Union and no 
taken by Union from the decision of Mr. Rankin re 


the document submitted by Union.! 


B C.F.R. 


| 
licable 


suant 


ey are 


this 


on this 


appeal was 


gecting 
| 


18. Notwithstanding the foregoing facts, defendant 
Udall on June 17, 1968, announced his final nanintecrative 
decision to award the lease on Tract 228 to Union, rather 
than to plaintiffs. Defendant Udall has refused plain- 
tiffs' demand that the lease be awarded to them. Plain- 
tiffs have exhausted all administrative remedies available 
to them. On information and belief defendant Udall and his 
subordinates are in the process of sending copies of the 
lease to Union for execution. Under the applicable sae 
lations, when the copies of the lease are executed hy 
Union and returned to the Department of the Interior, the 
lease will be executed on behalf of the United States and 
an executed copy will be mailed to Union. 43 C.F.R. § 3382.5. 


19. Defendant Udall's decision to award the lease 


to Union is arbitrary, capricious, an abuse of discretion, 


not in accordance with law, in excess of statutory jurisdic- 


tion and authority, and without observance of procedure 
required by law. Union is not qualified to receive the 
lease on Tract 228 since the document it submitted did not 
comply with the ‘applicable regulations and the Notice of 
Sale. The document submitted by Union is unacceptable as 
a bid and was expressly rejected by an authorized officer 
of the United States, Mr. Rankin of the Bureau of and 


Management, at the time bids were opened. Plaintiffs’ bid 


was accepted by the Bureau of Land Management, on behalf 

of the United States, by its action in retaining, endorsing, 
and cashing plaintiffs’ check on Tract 228. Plaintiffs’ 

bid having been accepted, defendant Udall has no jright or 
authority to award this lease to Union and has a duty under 


the applicable statute, regulations, and Notice of Sale to 


award it to plaintiffs. 


20. A temporary restraining order enjoining defend- 
ant Udall and his subordinates from issuing and executing 
| 
the lease on the aforesaid Tract to Union is essential to 
| 


prevent immediate and irreparable injury, loss, and damage 


to plaintiffs. 


21. A temporary restraining order is necessary to 
. | 


prevent execution of the lease by defendant Udald and his 


fos 
subordinates so that the status quo may be preserved until 
; | 


this Court has had an opportunity to decide the nextes of 
plaintiffs’ claim. Plaintiffs do not have any other 
adequate remedy. 

WHEREFORE PLAINTIFFS PRAY: | 


(a) That a temporary restraining order and a 
| 


preliminary injunction issue, enjoining defendant Ucall 


| 
and his subordinates from issuing and executing a lease 


on Tract 228 to Union pending the final hearing of this 


| 
case} 


(b) That this Court declare and adjudge that 
defendant Udall and his subordinates have unlawfully 
awarded the lease on Tract 228 to Union; 

(c) That defendant Udall and his subordinates be 

>; permanently enjoined from issuing and executing the lease 
on Tract 228 to Union; 

(a) That this Court declare and adjudge that plain- 
tiffs are entitled to the lease on Tract 228; 

(e) That this Court order defendant Udall and his 
subordinates to issue and execute a lease on Tract 228 
to plaintiffs; 

(£) That plaintiffs be awarded such other and 
further relief as may be just and equitable under the 
circumstances. 


ARNOLD & PORTER 


ie 
Se Kip pal 

Paul A. Porter 

Abe Krash 

Daniel A. Rezneck 

Attorneys for Plaintiffs 
| 1229 - 19th Street, N.W. 

DATED: June 18, 1968 Washington, D. C. 


VERIFICATION 


Washington, D. C. 


) 
) ss: 
) 


District of Columbia 


F. P. JONES, JR., being first duly sworn, Keposes 


I 
and states that he is the Executive Vice President) of the 


Superior Oil Company; that he has read the foregoing com- 

| 

plaint for temporary restraining order, preliminary injunc- 
| 

tion, prohibitory and mandatory injunction, and other 


relief, and knows the contents thereof; and that he believes 


the facts stated therein to be true. 


Sworn to and subscribed before me this lo Gay of 


etbrelly When. 
Notary Public 
Jey CPE iat “HfE 9 


June, 1968. 


“© 


wal GF STAVE 


Pursuant 
me by Dele 
from the Sc 
der 3, 3961 «> 
fate to the 
of the Unite 
Tespect to 
forcicmm ar: 
countrys %> 
authorities > 
Mi:ecions of the A 

sment (AZ 


Norem- 
ey cdcle= 

officer 
a wih 
of 


ber 26, 1924. a t 

2) Paracrs? of Deieration 
of Antherity of fe vr 23, 3960 (25 
PIR.9SZD. i 


eipal <r 


This Aciteza' 
effective as of March 


: March 5, 1563. 


Wirrizx S. Gavp, 
Administrator. 


DAVE 


a Fat btssad 
Bureau of Lend JAcnogerment 
OUTER CORITIMENTAL SHELF 
Ors 
Oil end Gas Lezso Sole 


Fursuant to ecction 8 of the Oxute> 
Continental Saelf Lands Act (67 Stat. 
462; 43 US.C. 1331 et sen.) and the syesue 
lations issued thereunder (43 CFR Part 
3380), seaicd bicis addressed to the Man- 
ager. New Orlenns Outer Continental 
Bhelf Oflce, Burcau of Land Manace- 


-14- 


Notices 


ment, Room T-9993, Feleral OMee 
Bullding, 701 Loyola Avenue, New Or- 
leans, La. or Post Oiiice Rox 53226, New 
Oxieans, La. 70350, will be reeeived until 
9:30 am. est. on May 21. 19¢8, for the 
lease of oll and ras in certain areas of the 
Outer Contincatal Shetf, adjacent to the 
State of Texas. Bids will be opened at 
: y 22. 1948, in the Grand 
Ballroom of the Sheroton-Charies Hotel. 
232 St. Charics Street. Nox Orleans, La. 
On that day bics may be delivered in 
person to the Mant New Oricans 
Outer Continental Shvif Office, Bureau 
of Land Man: ent. at the Grand Bail- 
reom in the =ton-Charles rotel be- 
tween 8:30 am.. ¢s.t.. and 9:30 a.m., 
est. No bids received by mail or in person 
after 9:30 c.m., c.s.t.. will be accepted. 
All bids must be submitted in accord-! 


ance with applierbice reculations. par-| - 


rly 43 CFR 3352.1, 3382.3, and! 

t submit the cer- 

41 C¥it 60-1.6(b) 

©. 11246 of Sep- 

Sorm 1140-1. No- 

vember 1566. not be modified 
or withdrawn unless written mocifica- 
tions or withdrawals are received prior 
to the end of tne od fixed for the 


. Aticntion ts di- 
reeted to the none 


ination clauscs 
in section 2«k) of the lease agreement 
3200-1. February 1965). Bidders 
mtst submit with ech bid, one-fifth of 
the amount bid. in essh or by cashier's 
cheek, bans draft. certified cheek, or 
money order, pa le to the order of the 
Tureau of Land ¥ seinent. The leases 
tl provide for a royalty rate of onc- 
sixth, and a yearly rental or minimum 
royalty of $3 per aere or fraction therc- 
of. The successful bidder will ve required 
to pay the remainder of the bid and the 
first year’s rental of $3 per acre or frac- 
tion thereof and fumish an acceptable 
surety bond a3 required in £3 CFR 3304.1 
prior to the issuance of crea lease. 
ids will be considered on the basis of 
the highest cash benus offered for a tract 
Dut no total bid amounting to less than 
$25 per nere or fraction thereof will be 
considered. The US. Goverment rc- 
serves the right to reject any and all bids 
rven thouzh the bid msy execed the 
sniniraum referred to previensly. O11 pay- 
ment, oversiding royalty, logzrithmic or 
sliding scale bids will not be conaldercd. 
No bid for less than a full tract, as listed 
oclow, will be considered. 


A separate bid, in a scparnte sealed” 


envelope, must be submitted for cach 


tract. The envelope should be endorsed 


“Sealed bid for ol] and cas lense, Texas 
(insert number of tract) not to be opened 
until 10 a.m., ¢.s.t., April 16, 1968.” 


OMclal leasing; maps Inia ret of 15, 
which contains the map. jor the areas 
in which the tracts bein offered for 
lease may be located, can be pureh: sod 
for $3 per set. ‘The oficial lenin: maps, 
copies of the lease form O"orm 3289-1, 
Februsry 1956) os well a5 the Co 
ance Report Certifiertion Gorm 114061, 
November 1956) may be oblalned from 
the above-listed Manazer or the Mane 
ascr, Eastern States and Office, 7981 
Eastern Avenue, Silver Spring, Md. 
20910. 

Operations under leases which may be 
issucd pursuant to this sale will be sub- 
ject to provisions for the protection of 
fishinz operations and aquatic valucs. | 

The tracts offered for bid are as fol- 
lows: 

‘TEXAS 
OFTICIAL LEASING MAT, TEXAS MAP NO, & 
(Approved July 16, 19: ovis Janucry 23, 1067) 
BRAZOS AREA 


Tex, TW4....) 411... 
Tex 2 
Vex. 216, 


OFVIGAL LEANING MAT, TREAT MAP NO. OD 
(Approved September are ee Revked Januny 33, 
war 


URAZOS AREA—SOUTI ADDITION 
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W438 NOTICES 


P CONIA LN ett 


Tewrt Na, | Mlock | Dexription 


Wal, TON AS MAP RY, © 
CNpprowed July 16, Med, Mev ol Inmuney 23, 1967) 
GALVESTON AREA 


| Minek | Dew riptlon | Arrence 
2 ae ee ae eo ce ee «fe ee eee 


Ata 
AA 
1419 
1,419 
1,419 
1,419 
an 


OPTICAL LEASING MAP, TEAR MAP WO. TA 
(Approved January 23, 1967) 
UIGI ISLAND AREA-EAST ADDITION 


Some of the tracts offered for lease may 
fail in fairway areas (including pro- 
lonzations thereof) or anchorase areas, 
or both, as desisnated by the District 
Engincer, Galveston Distriet, Corps of 
Engineers, U.S. Army. For the location 
of these areas and for operational re- 
Strictions imposed by that Anency, the 
District Enrincer should be consulted. 
Leases issucd pursuant to this notice 
will be subject to all rules and rezula- 
tions which the Sceretary of the interior 
{is authorized to preseribe and acmuinis- 
ter under the Outer Continental Shelf 
Lands Act (43 U.S.C. sees. 1331-1343) 
including mules and regulations for the 
prevention of waste and for conservation 
of the natural resources of the Outer 
Continental Shelf. The protection of cor- 
Telalive rights therein will be prescribed 
and administered by the Sceretary of the 
Intcrior effective as of the effective date 
of such rules and regulations. In the 
event a cooperalive anrcement is con- 
cluded between the Scerctary and the 
conservation agency of the State of 
Texas with respect to enforcement of 
conservation laws, rules and reculations 
pursuant to section § of the Act, the 
lessee will be given notice theroof by 
publication in the Prnxrat Reeistre. 
Bidders are requested to submit thelr 
bids in the followin: fora: 
Manager, Nurean of Land Manarement, De- 
partment of the Interior, Post Onice Vox 
SINIG, T-9002 Fecteral Office Dullding, New 
Orleans, In, 70150. ~ 
Ou. ano Gas Um 


Tho following bid ta submitted for an oll 
and gas lease on land of the Outer Conti- 
ental Shell apeciled below: 

Are 


NN wacncennees. 


Vow. MJ 
S18 


aAapaaae 
‘s 


Vrvetor of 
TU. Shell OF Co, boo 
The Vait Actcemant presets 
end may be In pected in theo . 
Gureey, Wastingion, D.C., and New Orle 


thers for prinder 
. Gewhigical 
is, a. 


OFMIGAL LEAMINO MAP, TEXAS MAP NO, 7 
sn teed August 105s; January 
1 


meen 


PY AVAILABLE 
riginal bound vol 


a mm v 


me 


Trt | Aiea Amersnt 
‘Ne. tt ore Mrangted 
with bul 


Sem ne er ewn ns eennnnccseee 


Signaturo 


i Signaturo 
Important:| The bid must be accom- 

panied by ontefiith of the tots] amount 

bid. This amount may be In cash, moncy 

order, cashicr's cheek, certified check, or , 

bank draft. A/scparate bid must be made 

for cach tract. 


Eccune V. Zuswatrr, 
Acting Associate Director, 
Burcau of Land Management. 
Approved: March 8, 1968. 
Srewast L. Uoarz, 
Secretery of the Interior. 


[PR. Doc. 6843006; Pied, Mar. 11, 1968; 
8:50 am.) 


{C2515} 
COLORADO 


otice of Proposed Withdrawal o 
Reservation of Lands 


| Marcx 6, 1968. 
Tha Forest |Service, US. Depyftment 
of AgNeulture! has fled an cpyfication, 


inhts are in 
; feeted by 


4 
5 
rs 
3 
A 
£ 


aagemeyt re 
within tire Uncompahs 
&s proviced by |Pub! 
1962 (76 Stat. 
For a period of 
of publication of th 
who wish to shbmi 
tions, or objections 


ays from the date 
notice, all persons 
MUNCUIS, SUTTICS- 
Connection with 


their views in writi 
oficer of the Burghu o} 
ment, Departmen of the 
rado Land Offce/ Room 
Building. 1961 
Coio. $0262. 
The Depart 
CFR 2323.1-3( 
thorized cfic 
Manaren:: 
vestinatio 


and Ma 
nterior, Coio- 
9019, Federal 
tout Sirtct, Denver, 


ents reguidtions (43 - 
) provide tnAt the au- 
of the Burcaw of Land 
Will undertake dich ine 
are necessary t® deter- 


mine the c¥isting and potential mand 
for the ds land their re. ourdes. He 
WI alsofundertake Nezotlations with 


the appYeant ATency with the vitw of 
Adjustiy— the application to reduck the 
Arca ty Ure mibtmum essential to beet 
ineeds, to provide forlthe 


for purpdses other than the ap;Mi- 
t's, to eliniinate lands needed 


Exhibit 2. 

-@ wes ee) - OF Conpoayn 
(Excerpt from tape recording of the opening of bids at the 
Texas Offshore Sale, May 21, 1968, New Orleans, Louisiana) 


{By Mr. Rankin:] 


fae next tract is Tract 228 - there are nine bids. Gentlemen this is 

@ joint dic from Ashland, Canadian Superior, General Cruce,, Hignland,. 
Kerr-MeGee, Texas Eastern, TransOcean, and Superior. The amount of this 
bid is $11,628,691.20. The per acre amount is $2,018.87. 

The next bid is a bic from Texaco, $3,386,880.00. $588.00 an acre. 


next bid............ Gentlemen, I ‘regret to announce that the next 


is not an acceptable bid. It has not been signed. 


next bi6 Gentlemen, is from Shell 0411 - $6,804,691.00. The amount 


acre $1,181.37. 


next bid is a did from Humble in the amount of $2,805,120.00. $487.00 


bid is a joint bid of Chevron and’ Pan American - $1,186,560.00. 
$206.00 en acre. 
@he next bid is from Sun Oi1 Company in the amount of $744,710.40 - $129 
an acre. cael : ’ 
ne next did is from Atlantic Richfield, Continental and Sinclair, the 
amount, $4,221,460.00. The amount per acre $732.89. i 
qne last bid on this lease -- on this tract- is a joint bid from Maratvho 
menneco, Amerada, and Louisiana Land - $1,503,360.00. Per acre amount 


$261.00. 


Gentlemen, the...the,..unsuccessful bid, or rather the...the.. .wnacceptabl 


bid, was a bid that was not signeé dnd it was...@h...in an amount greater 
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Civil Action Ho. 1521-68 


Bist 
Defendant Stewart L. Udell, Secretary of the 


Iatericr, by his attewneys, Thee. L. MeKevitt znd Rebert M. 
Perry, Attorneys, Department of Justice, for his ansver 
Bays: 
Tiamat Defense 
The complaint fails to state a claim upen which 
relief cen be granted. 


Second Defense 
Plaintiffs lack stending to sue. 


Third Defense 
The action is, in essence, one egsinst the United 
States, 2 sovereign not amenable to suit without its consent, 
and the United States is sn indispensable party. 
Touxth Defense 
Union O11 Company of California, the highest 
qualified bidder, is an indispensable party. 


019s 
fth Defense | 


The Court is without jurisdiction in that the 
action dees not invelve « justiciable ease or controversy. 
Sinth Defense 


1 


The allegations in the first peragraph ere 
clusions ef lew thet requive no enswer. 


that paragraph sre conclusions of lew thet require no answer. 
un : 

Defendant oduits the allegaticas in peragraphs 3, 

4, 5 and 6. 


Iv 
Defendent dentes the sllegations in the second 
sentence of psragraph 7, Defendant eduits che remaining 
allegations in paragraph 7 end the allegations in pare~ 
greph 8. : 
v | 
Defendent denies the allegetions in porserees 9. 
Union O11 Company subsitted the high bid in the sum of 
$13,600,000. Although the bid relating to tract 228 vas 


mot iteelf signed, this bid, together with the bids on 
two additionel tracts, wae submitted with = letter from 


oe De 


Union O11 Company signed by W. F. Bolding, aa official 
ef Union Oil whese authority to sign documents on behelf 
ef Waion Cil was, et all times pertinent, on file in the 


Manager's office in Rew Orleans. The bid wes sccompenied 


by 2 cashier's check érewa by Union in the sum of 
$2,720,000. A copy of the Unten letter end Union bid 
eve attached hereto as Exhibits A and 3. 
Vz 
Defendant admits the allegations in paragraph 10, 
execpt that defendent is witheut information sufficient to 
forn » belief with respect to the meaning of the term “the 
euthorized officer of the United States in connection with 
all leasing of such lends." 
wi 
With respeet to the allegations in peragraph 11, 
defendsnt sdmits thet the bids weve opened by the Menager 
and that when he opened he bid submitted by Union O11 he 
ateted thet “The next bid @ @ © Gentlemen, I regret to 
announce that the next bid is not an seceptable bid. te 
hes not been signed.” Defendant denies that when the 
Meneger opened the Union bid “he then end there ennouneed 


that it was rejected.” 
VIII 


Defendant denies the allegations in paragraphs 12 


e 41. 


ER defentent. eéuits 
the allegations ond declenes thet the cashing of plaia- 
tiffs’ check did net constitute an seceptance of their 
bid. The funds resulting from the cashing of platatiffs' 
eashier'’s check were placed in s special “suspense account” 
in the United States Tweesury, i.e., in e temporary sesount 
established as « depesitery for funds thet will lester 
either be covered inte the genersl fund or returned to 
the bidder. Checks tendered with bids ere commenly so 
cashed end deposited in 2 especial secount whenever ection 


om s sale or bid is delayed for any appreciable time, 


When it was determined thet the bid of Unica 
Oil was * legal bid end should be sceepted, a check was 
drawn peyable to the pleintiffs' account in the —— 
of the deposit aceompanying pleintiffn’ bid on tract 228 
aad, at the same time, the bid deposit of Union dil was 


deposited into the eecount of the generel fund of the 


United States Treasury. 


| 
Defendant adaits the allegations in the first 
sentence of paragraph 15 and denies the allegstions in the 


second sentence of that paragraph. 


xI 
Defendant denies the allegations in peregraph 16. 


ee 


astorving to pasegeaph 17, dofendant stoves 
thet the Manager st uo time rejected the Unien bid. 
Before eny ection was then with sespeet to either 
sejecting or seeapting © did, the matter was referved 
te the Manager's superiors in the Department cf the 
Interioe where the entire matter wes reviewed and 
decision written declaring that the high bid subsitted 
by Union wee ascnptsble and directing the Meneger to 
trenenit s letter feme te Uien. & copy of the decision 
dated June 17, 1968, is atesehed hereto es Exhibit C. 
xr 
Defendant edsits the ellegstions in paragraph 18. 
xIv 
Defendant denies the eliegations in peragrephs 19, 
20 and 21. 


WERREVORE, defendsnt demends thet the action be 
dismissed and thet he be sverded his costs. 


fe. lL Mievice OS™” 


M. Perry 


Attorneys, Department of Justices 
Washington, D. C. 20530 


Attorneys for Defendant 


I certify thet om July SF » 1968, I moiled 7 
copy of the otteched Answer to pleintiffs' etteracy, | 
Abe Kresh, Kequire, 1229-19th Sezect, B. W., Washington, 
BD. C. 200%. 


Thos. L. MeKevitee 


Attorney, Department of Justies 
Room 2127, Dept. of Justice Bldg. 
Washington, D. C. 20530 


Atterney for Defendent 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE SUPERIOR OIL COMPANY, 
Et Al., 


Plaintiffs, 


Vv. 


Civil Action No. 1521-68 


STEWART L. UDALL, Secretary 
of the Interior, 


Defendant, 


UNION OIL COMPANY OF 
CALIFO! 


9 


wees wrwrwrwrvrwrve www’ 


Defendant. 


ANSWER OF DEFENDANT, UNION OIL COMPANY OF CALIFORNIA 
Defendant, Union Oil Company of California, by 
its attorneys, E. W. Cole and Roger H. Doyle, for its 
answer says: ; 
Pirst Defense 
Defendant adopts the Pirst Defense of defendant, 
Stewart L. Udall, Secretary of the Interior, that the com- 
plaint fails to state a claim upon which relief can be 
granted. 
Second Defense 
Defendant adopts the Second Defense of the de- 
fendant, Stewart L. Udall, Secretary of the Interior, that 
plaintiffs lack of standing to sue. 3 
Third Defense 
Defendant adopts the Third Defense of defendant, 


‘ 
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Stewart L. Udall, Secretary of the Interior, that the action 


is, in essenge, one against the United States, a sovereign 
not amenable to suit without its consent, and the United 


States is an indispensable party. 
Fourth Defense 


\ 
Defendant adopts the Fifth Defense of defendant, 


Stewart L. Udall, Secretary of the Interior, that the Court 
is without jurisdiction in that the action does not in- 
volve a justiciable case or controversy. 
Fifth Defense 
I. 


Defendant adopts Article I of the Sixth Defense 
| 
of defendant, Stewart L. Udall, Secretary of the Interior, 
that the allegations in the first paragraph are conclusions 
| 


of law that require no answer. 


II. | 
With respect to paragraph 2, defendant joins 

defendant, Stewart L. Udall, Secretary of the Triteries 
in admitting that the amount of the controversy, exclusive 
of interest and costs, exceeds $10,000.00 and that the 
remaining allegations in that paragraph are conclusions of 
law that require no answer. | 
III. 


Defendant joins defendant, Stewart L. Udall, 


Secretary of the Interior, in admitting the allegations 
| 


in paragraphs 3, 4, 5 and 6. 
Iv. 
Defendant joins defendant, Stewart L. Udall, 


Secretary of the Interior, in denying the allegations in 
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_the second sentence of paragraph 7 and in admitting the re- 
maining allegations in paragraph 7 and the allegations in 
paragraph 8. 

Vv. 

Defendant joins defendant, Stewart L. Udall, 

Secretary of the Interior, in denying the allegations in 
paragraph 9, and in affirmatively alleging that defendant, 
Union Oil Company of California, submitted the high bid 
in the sum of $13,600,000.00 and that although the bid 
relating to Tract 228 was not itself signed, this bid, to- 
gether with a letter from defendant, Union Oil Company of 
California, signed by W. P. Bolding, an official of de- 
fendant, Union Oil Company of California, whose authority 
to sign documents on behalf of defendant, Union Oil Company 
of California, was, at all times pertinent, on file in the 
Manager's office in New Orleans, that bid being accompanied 
by a cashier's check drawn by defendant, Union Oil Company 
of California, in the sum of $2,720,000.00. 

vI. 

Defendant joins defendant, Stewart L. Udall, 

Secretary of the Interior, in admitting the allegations in 
paragraph 10, except that defendant, Union Oil Company of 
California, as is defendant, Stewart L. Udall, Secretary 
of the Interior, is without information sufficient to form 
a belief with respect to the meaning of the term “the 
authorized officer of the United States in connection with 
all leasing of such lands.” 

vit. 


With respect to the allegations in paragraph 11, 
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defendant joins defendant, Stewart L. Udall, Secretary of 


the Interior, in admitting that the bids were opened by 
the Manager and that when he opened the bid submitted by 
defendant, Union Oil Company of California, he stated 
that “The next bid...Gentlemen, I regret to announce that 
the next bid is not an acceptable bid. It hag not been 
_signed.", and joins defendant, Stewart L. Udall, Secretary 
of the Interior, in denying that when the Manager opened 
defendant, Union Oil Company of California's bid “he then 
and there announced that it was rejected." 
VIII. 
Defendant joins defendant, Stewart L. Udall, 
Secretary of the Interior in denying the allegations in 
paragraphs 12 and 14. | 
} IX. 
With respect to paragraph 13, defendant joins 
defendant, Stewart L. Udall, Secretary of the Interior, in 
admitting the allegations and, on information and belief, 
adopts as its own all, and the remainder of defendant, 


Stewart L. Udall, Secretary of the Interior's affirmative 


allegations of Article IX of defendant, Stewart L. Udall, 
Secretary of the Interior's said Sixth Defense. | 


x. 


Defendant joins defendant, Stewart L. Udall, 

Secretary of the Interior, in admitting the allegations in 
| 

the first sentence of paragraph 15 and in denying the 


allegations in the second sentence of that paragraph. 
xT. P 


Defendant joins defendant, Stewart L. Udall, 
¥ | 
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Secretary of the Interior, in admitting the allegations 
in paragraph 16. ; 
xIt. 

Referring to paragraph 17, defendant joins de- 
fendant, Stewart L. Udall, Secretary of the Interior, in 
stating that the Manager at no time rejected defendant, 
Union Oil Company of California's bid and, on information 
and belief, adopts as its own, all and the remainder of 
defendant, Stewart L. Udall, Secretary of the Interior's 
affirmative allegations of Article Xii of defendant, Stewart 
L. Udall, Secretary of the Interior's said Sixth Defense. 

xIir. 

Defendant joins defendant, Stewart L. Udall, 
Secretary of the Interior, in admitting the allegations 
in paragraph 18. 

xIv. 

Defendant joins defendant, Stewart L. Udall, 
Secretary of the Interior, in denying the allegations in 
paragraphs 19, 20 and 21. 


XV. 


Purther answering plaintiffs’ complaint, defendant, 


Union 011 Company of California, shows that by decision of 
- John L. Rankin, Manager of the New Orleans Office of the 
Bureau of Land Management of the Department of the Interior 
of the United States, dated May 21, 1968, the bid of de- 
fendant, Union Oil Company of California, in the sum of 
$13,600,000.00 was accepted as the highest bid pursuant to 
Section 8 of the Outer Continental Shelf Lands Act (67 Stat. 


462; 43 U.S.C. 1337) and the regulations pertaining thereto 
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(43 C.F.R. 3380, et seq.) on Tract No. "TEX. 228", Block 
"A-1", Brazos Area, requiring therein that defendant, 
Union Oil Company of California, execute and return three 
copies of the lease annexed thereto and pay the balance of 
bonus bid in the sum of $10,880,000.00 and the first year's 
rental in the amount of $17,280.00 within thirty (30) days 
of the receipt of that said decision which was received by. 
defendant, Union Oil Company of California, on June 17, 
1968; and that defendant, Union Oil Company of California, 
has complied with such instructions by executing and re- 
turning such lease together with its checks in the respec- 
tive sums of $9,000,000.00 and $1,897,280.00. 
WHEREFORE, defendant, Union Oil Company of California, 
demands that the action be dismissed and that it be awarded 


its costs. 


E. W. Cole 
1100 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


Attorney for Defendant, Union 
Oil Company of California 


Of Counsel: 
DOYLE, SMITH & DOYLE 
Roger H. Doyle | 
Suite 2303, 225 Baronne Street 
New Orleans, Louisiana 70112 


=a30n 
CERTIFICATE OF SERVICE 


I certify that on July 17, 1968, I handed a 
copy of the attached answer to plaintiffs’ attorney, 
Abe Krash, Esquire, and to defendant, Stewart L. Udall, 


Secretary of the Interior's attorney, Thomas L. McKevitt, 


Esquire, Department of Justice. 


E. W. Cole 
1100 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


Attorney for Defendant, Union 
Oil Company of California 
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IN THE UNITZD STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
THE SUPERIOR OIL COMPANY, ET AL.,- 
Plaintiffs, 
Vv. 
STEWART L. UDALL, 
Defence 
and 


UNION OIL COMPANY 
OF CALIFORNIA, 


Intervenor-Defendant. 


FINDINGS OF FACT 


1. Plaintiff Superior Oii Co. is a corporation 


porated under the laws of Nevada, having its priacipa 


of business in Eouston, Texas. The state of incorsor 


the principal place of business of each of the other 


are as follows: 


Princiz 


State of Place 


Plaintiff Incorporation Busine 
Plaintift Susiness 


eee 


Ashland Oil & Refining 

Company Kentucky Ashlan 
Canadian Superior Oil 

(U.S.) Ltd. Nevada Housto 

| 


~ action 


Vv H 
' 
\ 


fo} Ts of | 
RT té. STEARNS, Clerk 


j 
| 
\ 


a, Kentucky | 


Re 


General Crude Oil Co. Delaware Houston, 


| 
| 
Highland Oil Co. Texas Houstd 


Ny 


Kerr-McGee Corp. Delaware Oklanoqna City, 
Oklahona 


| 
Texas Lastern Trans- | 


mission Corp. Delaware Houston, Texas 


fransocean Oil, Inc. Delaware Houston, Texas 
| 


| 
[Phaintiffs' Complaint, | 3; Defendant's Answer, {4 rt 


IJ 


2. Defendant Stewart L. Udall is the Secretary of the 
Interior of the United States. His official residence is 
the District of Columbia. ([(Plaintiffs' Complaint, 4 4; 
Defendant's Answer, 4¥ III) 

3. Intervenor-defendant Union Oil Company of California 


is a corporation incorporated under the laws of California. 


. 


[THE CONTROVERSY] 

4. On March 13, 1968, the Department of the Interior 
published in the Federal Register a Notice of Sale of leases 
on oil and gas lands on the Outer Continental Shelf off Texas 
(33 Fed. Reg. 4477), pursuant to Section 8 of the outer Con- 
tinental Shelf Lands Act (43 U.S.C. § 1337) and the regulations 
issued thereunder. ([Plaintiffs' Complaint, ¥ 5; Defendant's 
Answer, { III; Plaintiffs’ Exhibit 1] 

5. This Notice provided that a eae of land numbered 
228 in the so-called “Brazos” area off Texas would be among 
the tracts offered for competitive bidding. The Notice stated 
that sealed bids for Tract 228 and other tracts would be 
received until 9:30 a.m. on May 21, 1968, in the office of 


the Manager, New Orleans Outer Continental Shelf Office, Bureau. 


of Land Management. Tne Notice provided further that bids 


would be opened at 10:00 a.m. on May 21, 1968. [Plaintiffs' 
Complaint, 4% 6; Defendant's Answer, 4 III; Plaintiffs‘ 


Exhibit 1] 


| 
a | 
| 


| 
6. This Notice required all bids to be submitted in 


accordance with applicable regulations. The regulations (43 
C.F.R. § 3382.1) provide that “leases will be awarded to the 
highest qualified bidder on the basis specified in the notice 
of lease offer." The regulations further provide for sealec 
bids and specify that a separate bid must be submitted for each 

| 
lease unit. Whe Notice of Sale prescribed the form of bid, 
including a provision for signature by the bidder on each bid. 

| 
It also specifically required a separate bid ina separate 
sealed envelope to be submitted for each Tract. “the Notice 
further specified that poids could not be modified or withdrawn 
unless written modifications or withdrawals were received prior 
to the end of the period fixed for filing of bids, ji 
a.m., way 21, 1968. Bidders were requizred to submi 
bid, one-fifth of the amount bid, either in cash oz by check, 
bunk draft, or money order, payable to the order of the Bureau 
of Land Management. ([Plaintiffs' Complaint, { 73 Defendant's 


Answer, IV; Plaintiffs' Exhibit i] | 


7. Plaintiffs submitted a bid on Tract 228 in the 
| 


amount of $11,628,691.20. They enclosed a cashier's check 


for $2,325,738.24 in accordance with the Notice of) Sale. 


Wheix bid was signed by an authorized corporate officer, anda 
| 
it complicd with each and every provision of the statute, the 


| 
applicable regulations, and the Notice of Sale. [Plaintiffs' 
| 
Complaint, 4 8; Defendant's Answer, { IV, X; Plaintiffs' 


Exhibits 2 and 3; Bell, Tr. 21; ‘Rankin, Tr. 92] 


. 


8. Unidn submitted a document purporting to be a bid 
on Tract 228 in the amount of $13,600,000. It was not signed 
by an authorized official’ of Union. The only enclosure in the 
sealed envelope containing this document was a cashier's check 


drawn on a New York bank in the sum of $2,720,000 and payable 


; to the Bureau of Land Management. This check was not signed 


by an authorized official of Union, and the name of Union was 
typec on the check by an employee of the New York bank. Along 
with this sealed envelope and with other sealed envelopes con- 
taining Union bids on other tracts, Union delivered a letter 
to the Bureau of Land Management. It was signed "Union Oil 
Company of California,” by one W. F. Bolding, not otherwise 
identified, and stated that attached were "sealed bids" on 
three Tracts, including Tract No. 228. Mr. Bolding was familiar 
with the regulations requiring bids to be signed. [Defendant's 
Exhibit A, pp. 2-4; Defendant's Exhibits B, C, and H; Constable, 
Tr. 57-58; Rankin, Tr. 60; Bolding, Tr. 96] 
. 9. On May 21, 1968, sealed bids on Tracts offered pur- 
suant to this Notice of Sale were opened at a public meeting in 
New Orleans. John Rankin, Manager of the New Orleans Outer 
Continental Shelf Office, Bureau of Land Management, conducted 
the bid opening and he opened and read each of the bids. Mr. 
Rankin was authorized by Order No. 575 of the Department of the 


Interior, October 13, 1954, 19 Fed. Reg. 6720, "to take all 


actions in connection” with leases of submerged lands of the 


Outer Continental Shelf, and he had the power and right to 

reject bids. ([Plaintiffs': Complaint, q 10; Defendant's anatet 

4 VI; Plaintiffs' Exhibits 4, 6; Rankin, Tr. 82) yy 
10. Nine different bids were submitted on tract 228. 

Mr. Rankin opened the document submitted by .Union and announced 


that it was “not an acceptable bid" because it "has not been 


signed." After reading all the remaining bids, he: reiterated 
that the Union document was an “unacceptable bid." [Plaintiffs' | 
Complaint, 4 11; Defendant's Answer, @ VII; Plaintiffs' Exhibit 
4; Bell, Tr. 26-27; Rankin, Tr. 71) 

ll. Plaintiffs' bid on Tract 228 was higher than any 
other qualified bid on this Tract read by Mr. Rankin. [Plain- 
tiffs' Exhibit 4; Bell, Tr. 26-27] | 

12. On May’ 27, 1968, the cashier's check submitted by 
plaintiffs, in the amount of one-fifth of their bid on Tract 
228, was deposited for collection in a bank, with the endorse- 
ment of the Department of the Interior, Bureau of a Manage- 
ment for credit to the Treasurer of the United States. Checks 


on tracts on which plaintiffs' bids were not accepted had 


| 
previously been returned to plaintiffs uncashed. Mr. Rankin's 


practice was to return the checks of unsuccessful bidders to 
them uncashed; this practice was in accord with regulations 

of the General Rocountine Office which provide that checks and 
money orders received as bid deposits "shall be percened 


. 
uncashed to unsuccessful bidders." The cashier's check 


accompanying the unsigned Union document was held uncashed and 
_was not deposited for collection by the Department of the 
Interior until after the defendant Udall had rendered his final 
administrative decision in this case. [Plaintiffs' Complaint, 
4 13; Defendant's Answer, § IX; Plaintiffs' Exhibits 3, 5; 
Defendant's Exhibit Hj Bell, Tr. 28-30; Constable, Tr. 57-58; 


Rankin, Tr. 76, 83) 


13. No protest was filed by Union and no appeal was 


taken by Union from the decision of Mr. Rankin rejecting the 
document submitted by Union. The right of appeal to the 
Director of the Bureau of Land Management was available to 
bidders whose bids at the sale of May 21, 1968, were rejected. 
[Plaintiffs' Complaint, ¢ 17; Defendant's Answer, { XII; 
Plaintiffs' Exhibits 7 and 8] 

14. On June 17, 1968, defendant Udall announced a final 
administrative decision holding the bid made by Union to be a 
valid bid. Defendant Udall has refused plaintiffs' demand that 
the lease be awarded to them as the highest qualified bidder. 
,[Plaintiffs* Complaint, 4 18; Defendant's Answer, 4 XIII; 
Defendant's Exhibit A] 

15. On June 18, 1968, this Court (Curran, C.J.) issued 
a temporary restraining order enjoining defendant Udall, and 
his subordinates, from issuing to, or executing with, Union 
a lease on Tract 228, until plaintiffs' motion for a pre- 


liminary injunction could be heard. 
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16. On duly 3, 1968, this Court (Corcoran, J.) issued 
. | 
&@ preliminary injunction enjoining defendant Udall, and his 
subordinates, from issuing to, or executing with, Union a 
lease on Tract 228, until this case could receive a final 


hearing on the merits. 


{IRREPARABLE INJURY] 


| 
17. Tract 228 is a valuable virgin tract of land. If 

the lease on Tract 228 issues to Union, Union will be able to 

commence drilling on the Tract in the near future, and will 


be able to destroy the value of the leasehold by| removing any 


oil or gas the Tract may contain. (Jones, Tr. 35, 38) 
18. So long as the Tract remains undrilled, the property 
has substantial resale value because of the possibility that 
it may contain oil. If Union receives the lease, commences 
drilling, and finds that the Tract is dry, the value of the 
leasehold will be destroyed. [Jones, Tr. 35, 38] 
19. Petroleum companies have different views as to the 
way in which drilling should be carried out. If Union receives 
the lease, Union's method of Grilling and the eeareon of their 
platforms and wells may render the Tract inoperable. (Jones, 


Tr. 36, 38-39] 


20. Union holds the lease on a tract adjacent to Tract 
| 


228. I£ Union drills on 228, it will secure information con= 
: | 
cerning the general geologic structure which would be useful 


to it in drilling.on the adjacent tract. With this knowledge, 


Union would be in a position to drill on the adjacent tract 
in a way which might enable it to drain oil and gas away from 
Tract 228. {Jones, Tr. 35-36, 38; Bolding, Tr. 96-97] 

21. Every oil company bidding at competitive bidding 
sales has an interest in seeing that the applicable regula- 


tions governing competitive bidding are followed. tgones, 


Tr. 37-39) 


—yferlie 
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‘IN THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA “ ; 
. : | : 
FILED 
| 


JUL 2 9 1968 


ROBERT M. STEARNS, Ci 


THE SUPERIOR OIL COMPANY, ET Al., 


Plaintiffs, 


, 


Ve 


STEWART L.° UDALL, 


Civil Action 


No. 1521-68 


Defendant, 


and | 
| 
UNION OIL COMPANY 
OF CALIFORNIA, 


weer ww www wuwwwuwwww 
‘ re 


Intervenor-Defendant. 


CONCLUSIONS OF _ LAW 


1. This Court has jurisdiction over the parties and the 


subject matter of this action. (Outer Continental) Shelf Lands 


| 
Act, Section 4(b), 43 U.S.C. § 1333(b); 28 U.S.C. § 1331; 


Administrative Procedure Act, 5 U.S.C. § 702; D. Cl. Code, Title 


ll, Section 521.) 


2. Section 8 of the Outer Continental Shelf Lands Act, 


43 U.S.C. § 1337, provides in pertinent part: 


"(a) In order to meet the urgent need for further 
exploration and development of the oil and gas deposits 
of the submerged lands of the outer Continental Shelf, 
the Secretary is authorizes to grant to the highest 
responsible qualified bidder by competitive bidding 
under regulations promulgated in advance, oil and gas 
leases on submerged lands of the outer Continental 
Shelf which are not covered by leases meeting the 
requirements of subsection (a) of section 6 of this 
Act. The bidding shall be (1) by sealed bids. .. ." 

y | 
| 


3. 43 C.F.R. § 3382.4 provides in pertinent part: 


*(a) 'A separate bid must be submitted for each 
lease unit described in the notice of lease offer 
- « « - If the bidder is a corporation, the follow- 
ing additional information shall be submitted ,with 
the bid. : 


“(1) A certified copy of the articles of 
incorporation and a copy either of the minutes of 
the board of directors or of the by-laws indicating 
that the person signing the bid has authority to do 
SOieieltcin . . 


These regulations contemplate that, with respect to bids . 


made by corporations, the bid will be signed by an authorized 


person. ¢ 
4. 43 C.P.R. § 3382.1 provides in vertinent parts 
"Leases will be awarded to the highest qualified 
bidder on the basis specified in the notice of lease 
offer.” 

5. The Secretary is bound by the statute and these 
regulations. (McKay v. Wahlenmaier, 226 F.2d 35, 43 (D.C. Cir. 
1955); Chapman v. Sheridan-Wyoming Coal Co., 338 U.S. 621, 629 
(1950) .) . 

6. The Notice of Sale (i.e., "the notice of lease offer") 
governing the sale in this case prescribed the form of bid io 
be submitted and also contemplated that the bids of corporate 
bidders would be signed by an authorized person. (Plaintiffs' 
Exhibit 1.) 

7. The signature of the person submitting a bid on behalf 


of a corporation is a matter of substance. Failure to sign a 


bid is a deficiency which cannot be waived, nor can it be 


supplied after the time for receipt of the bids. (Memorandum 


by the Secretary of the Interior, Defendant's Exhibit A, p. 11; 
° | 


see also 34 Comp. Gen. 439 (1955); Comptroller General, 


B-160856, March 16, 1967, p. 3.) : 


8. ‘“Intervenor-defendant Union Oil Company of California 
| 


did not submit a bid in compliance with the applicable regula- 


tions and the Notice of Sale. 


9. Intervenor-defendant Union Oil Company of California 
is not a “qualified bidder" within the meaning of Section 8 
of the Outer Continental Shelf Lands Act, 43 U.S.C. 
and the regulations issueé pursuant thereto, and it 
lawfully be awarded and issued a lease on Tract No.| 228 in the 
Brazos area by defendant vaall. 

10. The bid of ner renarsaarendant Union Oil Company of 
California, on Tract No. 228, was rejected on May 21, 1968, by 
the Manager of the New Orleans Outer Continental Shelf Office 


| 
of the Bureau of Land Management, an authorized officer of the 


Department of the Interior. The Manager was authorized to take 
all actions in connection with the lease of this Tract by 
Order No. 575 of the Department of the Interior, October 13, 
1954, 19 Fed. Reg. 6720 (Plaintiffs' Exhibit 6). 
; ll. Plaintiffs have complied with all applicable require- | 


ments of the statute, the regulations, and the Notice of Sale 


pursuant to which the sale of Tract No. 228 was conducted. 


12. Plaintiffs are the "highest: responsible qualified 
bidder" on this Tract under Sectidn 8 of the Outer Continental 
Shelf Lands Act, 43 U.S.C. § 1337. Plaintiffs are the "success~- 
ful bidder" on this Tract under 43 C.F.R. § 3382.5. 

13. Plaintiffs' bid on this Tract was accepted by the 
action of the Bureau of Land Management endorsing and cashing: 
plaintiffs’ check submitted with their bid on Tract No. 228 
for credit to the Treasurer of tae United States. 

14. Plaintiffs are entitled to receive the lease on 


' 
Tract No. 228. 


15. Plaintiffs have exhausted all administrative remedies 


available to them. (Admitted by defendant in his Answer to. _ 


paragraph 18 of the Complaint.) 

16. Defendant Udall has a duty under the applicable 
statute, regulations, and Notice of Sale to award and issue | 
the lease on Tract No. 228 to plaintiffs. 

17. Plaintiffs have standing to maintain this action. © 

18. The United States is not an indispensable party to 
this action. 

19. Plaintiffs will be irreparably injured unless 
defendant Udall is permanently enjoined from awarding and 
issuing to, and executing with, intervenor-defendant Union 
Oil Company of California, a lease on Tract No. 228. 

20. Plaintiffs will be irreparably injured unless 
defendant Udall is required to perform his duty under the 
applicable statute, regulations, and Notice of Sale, and award 


and issue the lease on Tract No. 228 to them. 


21. The balance of the equities and conveniences weighs 
| 


in favor of granting the injunction to plaintiffs. 
22. Plaintiffs do not have any plain, speedy, or adequate 


xemedy at-law, and the injunction should issue. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


The Superior Oi] Company, et al., 


’ 
Plaintiffs, 


v. : Civil Action No. 1521-68 


Stewart L. Udall, 
Defendant, 
and 
Union O11 Company of California, 


Intervenor-Defendant. 
ROBERT M. STEARNS, Clerk 


It appearing to the Court from the verified Complaint, the Answer, 


the testimony, and the exhidits, presented at the hearings of June 28, 

and July 16, 1968, and the oriefs and arguments of, the parties 
that a permanent pronibitory injunction should issue restraining defendant 
Udall from issuing to, or executing with, intervenor-detendant Union 071 
Company of California, Inc., a lease on Tract No. 228, Block A-1, Brazos 
Area, in the Texas Offsnore 0i1 Sate hela May 2}, 1968, and that a 
mandatory injunction should issue requiring defendant Udall to issue to, 
and execute with, plaintiffs a lease on the aforesaid Tract, 

kOW, TH 
thet defendant Udall, nis agents, officers, servants, employees, and 
attorneys, and eny persons in active concert or participation with him, 
be, and they hereby are, permanently restrained and enjoined from, 
directly or indirectly: 

Issuing to, or executing witn, intervenor-defendant Union 0i1 Company 
of California, Inc., a lease on Tract No. 22, Block A-1, Brazos Area, 
in the Texas Offshore O11 Sale held May 21, 1962. 

It is further ORDERED that defendant Udell shall issue to, and 
execute witn, plaintiffs a lease on Tract No. 228, Block A-1, Brazos Area, 


in the Texas Offshore Oi1 Sale held May 21, 1962.. 


el 
.It is further ORDERED that operation of that portion of this’ order — 

‘ which directs the issuance of a lease to plaintiffs is hereby stayed and 
‘Suspended pending decision on an appeal by the’ Court of Appeals, seeded ‘ ; 
& notice of appeal is ;filed within five days from the date hereof, and 

provided further that intervenor-defendant:Union 011 Company of cdiifornia, 
Inc. shall not drill, or allow driliing, on Tract No. 330 during the : 
pendency of any appeal taken in this case. 


It is further ORDERED that a copy of this order be served by the 


" United States Marshal on defendants forthwith. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Et Esp 


@HE SUPERIOR OIL COMPANY, et al.,° ) JUL 31 1368 
) 
Plaintiffs, ROBERT M. STEARNS, Clerk | : 
ve. 

STEWART L. UDALL, 
Civil Action 
No. 1521-68 
and 


UNION OIL COMPANY 
OF CALIFORNIA, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Intervenor-Defendant. 


MODIFICATION OF ORDER 


The intervenor-defencant Union Oil Company of California 
and defendant Stewart L. Udall having moved to modify an order 
entered by this Court on July 29, 1968, and the Court having 
hearé argument from the parties with respect thereto, it is 
hereby orcered that the penultimate paragraph is modified to 
read as follows: 

It is further ORDERED that operation of that portion 
of this order wnich directs the issuance of a lease to plain- 
tiffs is hereby stayed and suspended pending decision on an 
appeal by the Court of Appeals, provided a notice of appeal is 
£ilea within five days from the aate hereof, and proviced 
further that intervenor-defendant Union Oil Company of 


California, Inc. shall indemnify plaintiffs against any loss 


to pl.intiffs resulting from drilling on the adjacent Tract 
| 


No. 330 or any damage resulting from Gelay in the issuance of 
the lease on Tract 228 to plaintiffs occasioned by any appeal 


taken in this case. 


DATED: July 31, 1968 


THE SUPERIOR OIL COMPANY, 

P.O. BOX 1521, 

HOUSTON, TEXAS, ET AL., CIVIL ACTION 
Plaintiffs, MO, 1521-68 


Vv. 


STEWART L. UDALL 
As Secretary of Interior, 


Defendant. j 


— - te F Deer eos etsy it 
TTansccipt Of Proceedings 


: THE HONORASLE CHIEF JUDGE EDWARD M. CURRAN, 


Sooo” ma Aen 
triet Jucge. 


[ote: Tuesday, June 18, 1968. 
18 


Plaintiffs. 


MR. McKEVITT: Your Honor, my name is T. L. 
McKevitt, Attorney, Department of Justice, representing the 
defendant. 


The defendant, Your Honor, opposes the entry 
| 


of any order here. We don't feel there is any case whatsoever 


| 
that can be made by the plaintiffs. ‘this is simply a matter 


of how the United States conducts its business. 


THE COURT: Is the bid supposed to be signed? 


MR. McKEVITT: I haven't been referred to any 
specific one. They say you have to have it accompanied by 
your evidence of authority. The regulation that counsel 
referred to I don't think says specifically. I suppose we 
might admit yes, it should be signed. But the point is that 
this thing was accompanied by a letter which was signed. The 
same man who had the right to sign the lease sent a letter in 
with the bid. There was a check sent in with it. The check 


is there. 


THE COURT: Where is the letter? 


MR. McKEVITT: Here is the letter [indicating]. 
Here is precisely the way it looks, Your Honor. Somebody 
just plain forgot to sign the bid that accompanied it. 

THE COURT: And who is this W. F. -- 

MR. McKEVITT: He is the gentleman from Union 
who is authorized to sign the lease, the lease application. 

THE COURT: What about this, Mr. Krash? 

MR. KRASH: This letter is not signed, Your Honor. 
This is the whole defect here. This is an unsigned letter. 

THE COURT: This onc is signed. 

MR. KRASH: No, that is a cover. The letter is 


right here [indicating]. 
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COURT: This letter accompanied the bid, 
didn't it? 
MR. KRASH: No, sir. This is a transmittal 
letter. The one in the back, Your Honor, the next|poges is 
the one with the bid. That was the bid. 
THE COURT: I see, 
MR. KRASH: And that was not signed. 
COURT: All right, go ahead. | 


MR. KRASH: That is a transmittal letter, Your 


Honor. 
| 


MR. McKEVITT: Basically, I think all of these 
regulations are for the benefit of the United States. I 
think under Friend v. Lee and Perkins v. Lucas Steel these 
regulations are for the benefit of the United States and not 


for other bidders, other bidders are not to receive standing 
on such a minor thing as this. | 


In the opinion written by the Secretary yesterday, 
Your Honor, he refers to two opinions of the Comptroller 
\ 
General indicating that a failure to sign in an instance 


like this would not invalidate a bid. 


Obviously, it is to the benefit of the United 


States to accept this bid because it is some two million 


dollars more than the bid made by the plaintiffs. There 

is no particular reason at all for the United States to 

deny it. So, certainly, it seems there is no particular 

case made out here. The United States, of course, does want 
to proceed with this. This is a very valuable piece of 
property. The bid was some thirteen million, Your Honor, and 
two million and some odd was placed down. 


I might add here that all the bidders were 


required to issue a check or to give a partial payment, and 


all of their checks were cashed. The fact that the check of 
the plaintiff was cashed is of no particular significance. 
That is simply a matter of not wanting to have large checks 
around uncashed. 

Consequently, we wish to enter. into this lease. 
It is important to us because the additional twelve million 
dollars or so will be paid as soon as this lease is issued 
and, of course, there is interest lost on that every day 
until it is paid. And, of course, from the point of view 
of the Union 0i1 Company, which is not before this Court, 
they have a lease that they are anxious to start in 
developing. 


Consequently, we sce no reason for the issuance 


of this temporary restraining order. It would cause damage 
to the United States and, secondly, all these issues which 
plaintiffs intend to make are issues involving regulations 
for the protection of the United States and not for the 
protection of the other bidders and, Bbyiosty), the United 
States should proceed with this much better bid. 
THE COURT: I will issue the writ, You don't 
necd-any bond in this case, do you? 


MR. KRASH: We will need a bond, Your Honor, I 
: 
MR. McKEVITT: Your Honor, I think we need quite 
a substantial bond. 
THE COURT: The plaintiffs have got to file a bond 
What is the amount? 
MR. KRASH: We will file a bond of $50,000.00. 
MR. McKEVITT: That should be plenty. 
THE COURT: And the preliminary injunction will 


be set for 10:00 o'clock on June 28th. 


| 
| 
MR. KRASH: June 28th, Thank you, Your Honor. ; 


(CERTIFIED the official transcript. | ET 
tipi VY a4 

(fem } 
4. 


# Jack Maher 
Court Reporter. 
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UNLPED STATES DISTRICT 


Te, 


tra he estes ~~ AAT TP 
Mix IIIA NAR Oath > COLU? 


COMPANY, 


Civil Action 
No. 1521-638 


the Inte 


Defendant 


Washins:ton, D. C. 


Priday, June 23, 1968 


a i FOR PRELE: 


: | 
ARGUHENL ZN OPPOSITION TO MOTION 


MR. McKEVIT?: If the Court please, my name is 


. 
Thomas L. MeKevitt. I am appearing on behalf of the 


i 
defendant. it 4a 25 ELS gs | 


I would first, Your Honor, since this is a case. 
which to a great extent involves a review of the Gecision of 


the Secretary of the Interior, I would like to ‘nave this 


| 
marked which is a copy of that decision. It is not attached 


to the complaint. There is a copy attached to my memorandum 


of points and authorities which I have filed but that is not 
| 


technically in the record, I don't think, so I would like to 
\ 


have that copy of the Secretary's decision marked, I am 

offering it. | 
MR. KR&SH: We have no objection, Your Honor. 
THE DSPULY ClERK: Defendant's Exhibit No. 1 is 


tmavkead and received in ovidenee, 


Tr. 22 


(Document marked Defendant's 


Exhibit No. 1 and received into 
evidence. ) 

THS COURT: It is attached to the papers you 
served this morning anyway. 

MR. KRASH: If Your Honor please, there are two 
exnibits attached to it. The final exhibit, Exhibit B is 
the bid which was not signed. I have no objection to these. 

MR. McKEVITT: Yes, Your Honor. This has attached 
to it the letter and the bid. 

Your Honor, I would like to have this next document 
which is simply a coe of the power of attorney of Mr. W.F. 
Bolding, which is on file. I don't think there is any 
dispute on this. 

MR. KRASH: May I see that,: please? 

(Document shown to opposing counsel.) 

MR.  KRASH: Your Honor, I would object. There is 
no relevancy. It would be relevant if it had been signed. 
Tne bid was not signed. 

THE COURT: What is it? 

MR. KRASI!i: %I am sorry. 


(Documens handed to the Court.) 


- 57 - 
| Tr. 23 


MR. McKEVITT: It is just this, Your Honor, all 


the o11 companies that bid down there would put ion file the 


| 
names of the people who, in their offices, were entitled and 
authorized to sign leases. This is the one that Union had 
filed showing that Mr. Bolding is the one authorized to sign 


for their company. 


THE COURT: Authority to sign a lease? 


MR. McKEVITT: To.sign a bid, entitled to sign bids 
In other words, it's just a simple business reenetone If 
we are going to receive bids in a company name, we want to 
know that the person sending it in is authorized by nis 
company. 
THE COURT: I really don't think it is! relevant. 
Even if he had something on file and he didn't exercise it -- | 
I think it is harmless, so I will accept it. 
MR. McKEVITT: All right, Your Honor. | 
THE DEPUTY CLERK: Defendant's Exhibit 
marked and received in evidence. 
(Document was marked Defendant’: 
Exhibit No. 2 and was received 


| 
into evidence. ) 


| 
MR. NeKEVITT: Your Honer, of course, we have heie 
| 


@ relatively simple issue. 

We can talk about the merits first without even 
discussing the particular laws applicable to-the preliminary 
injunction. I think I would prefer to go to the very heart 
of the matter first. 

Mr. Krash has outlined the facts but I think, Your 
Honor, that it would probably be best if I were to take a 
Short time to isimply read the facts as outlined in the 
Secretary's opinion, because that is what is being reviewed 
here. I would like to just read the first couple pages. 

The Secretary stated in his opinion -- 

THE COURT: Let us incorporate it by reference. I 
can read it faster than you can read it into the record. 


MR. McKEVITT: All right, Your Honor. 


Essentially, then, under the Offshore Oil Act, the 


bids were received as called for by the United States. In 
this particular sale, the Union 011 Company submitted bids 

on a number of tracts, three in particular; and at the time 
they submitted the bids, they were sent along wlth a letter 
and each bid, as required by the regulations, was ina 
sepuraute envelope on different tracts but all three were sent 


with a letter. 
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This, Your Honor, 1s the important thing. If you 
would turn to Exhibit A of the Secretary's opinion, the 
second from the last page of the Secretary's exhibit, it 
fives you a picture of precisely what was done by Union. 

There is a letter here from Union signed by 
Mr. Bolding, who was their individual authorized to sign bids, 
stating: "attached are the following sealed bids in connectio 

| 
with the Texas Offshore Sate: Tract 228, Tract 240, Tract 
262. ; | 

"It would be appreciated if you would receipt the 
same by signing in the space below." And it 1s signed by 
Mr. Bolding. 

Now, what happened, Your Honor, was that of the 
three bids that were sent along in separate envelopes, two 


were signed by Mr. Bolding and apparently the third, by 


inadvertence, was not; and that, of course, is what caused 
| 


this particular lawsuit. 


Now, after this was done in this mamier, sent along 


| 
with a signed letter, the Land Office Manager in opening the 
bid 


bids first came upon that of the Union/vhich, incidentally, 


was the highest bid, The highest bid of Union was $13,600,000 


Tr. 26 
the next was Superior's of $11,628,691.20. So, there was 
roughly a $2 million difference in the bids. 

When he opened the bid of Union, he stated that it 
was an unacceptable bid because it wasn't signed. He went on 
then and he opened all the rest of the bids. 

Now, according to the procedure in the Department 
of the Interior, as set out in the affidavit which is filed 
here today, at the opening of bids is not the time that there 
is any acceptance or rejection of bids, not'on that day. The 
are taken and they are studied; and then later on, a decision 
is made as to which bid is the highest bid and the one that 
will be accepted. 


It was at this point, Your Honor, after the Manager 


had said this was an unacceptable bid and after he had put 


the check of Superior in a temporary suspense fund, which was 
simply a matter of keeping it so that it wouldn't be tied up 
in cheek form, it was then -- 

THE COURT: Why did he not do the same thing with 
the Union check? 

MR. McKEVITIT: why didn't he do it with the Union 
check? 


THE COURT: Yes. 


Tr. 27 
MR. McKEVIT?: What he did instead with the Union 
check, Your Honor, is he sent it in to Washington at the time 
this issue arose as to whether-or not this was an acceptable 
bid. He sent the Union check -- I don't know why he sent it 4- 


but he sent all these bids, because then the matter became a 


| 
question of being resolved in Washington as to whether or not 
| 


| 
this was a proper bid. 


| 
In other words, here is a bid $2 million higher 
than the rest. The question is: Is it an acceptable bid? 
> | 
And it is to this question that the Secretary addressed hin- 


self, this precise question. 


| 
First he said quite clearly, in discussing what had 
| 


happened here, that there was not any rejection of the Union 


bid by the simple statement -- all it amounted to was a 


| 
statement that it was unacceptable. The rejection in the 


system of the Department of the Intcrior isn't done that way; 
the rejection is done later and, according to ahs regulations, 
your check is sent back. That is the means in which you know 
you have gotten a rejection. 


fTnis cheel, of course, was never sent back to Union. 


So that whatever the Manager sald was his view jof the situaticn 


Tr. 28 


At this time, he wasn't cognizant of all the facts. But 


having had this problem arise, he sent it in. 

t was at this point that the very opinion seeking 
review was written and, simply stated, the Secretary simply 

that the Union bid was not rejected; secondly, tha 

Superior was not accepted; and, thirdly, that unde 
ordinary law whenever bids are sent in witn an accompanying 
letter such as this, that where it is signed by the person 
who should have signed the instrument, there are two 
Comptroller General decisions saying that those bids are 
satisfactory. And that is a rather ordinary bit of contract 
law, too. 

So, I think the decision that the Secretary made is 
clearly defensible. One, I think it is right in any event. 
He was interpreting his own regulations here and when he is 
acting in that field, courts will not interfere unless there 

showing of clear illegality. 

Your Honor, that point has been before this Court 
many a time. I might read simply from Thor-Westcliffe 
Pevelopusnt v. Udall, 114 U.S. App. D. C. 252; 314 F.2d 257, 
where the Court of Appeals said, "Ine Secretary has full 


authority under the fect t scessary and proper 


| Tr. 29 
| 
rules ond regulations! to accomplish its purposes. Stripped 
to its essence, the question ‘presented here simply is: does 


Regulation 192.43 comport with the Secretary's statutory 


authority? It is not for us, nor for appellant, to suggest 


a method for solving the problems which have arisen in the 
| 


administration of .the Mineral Leasing Act. Congress has 


consigned that function to the Secretary. Our inquiry ends 
when we determine whether or not the method adopted by the 
Secretary is ‘unreasonable ae plainly inconsistent! with 
the statute, having in mind that regulations ‘constitute 
contemporaneous constructions by thos: charged with adminis- 
tration...!" ! 
As I say, Your Honor, the -- | 
THE COURT: I don't think anybody is challenging 
the validity of the regulations. What they are challenging 
is whether or not he can waive them after he publishes them. 
MR. McKEVITT: Your Honor, I think he is construing 


his regulations. He is not -- | 


THE COURT: You mean he is construing his regulatiors 
| 
to say that I require a signature but I don't have to have it’ 


| “ 
MR, McKEVITT: Your Honor, as he points out, there 


Tr. 30 
is no specific statement in the regulations, all out, that 
it has to be signed. hat he simply does, he provided a forn 


which says "Signature" under the form. 


But I think this is the very thing he did here: He 


had this regulation and taking along with it the general rule 
that where a bid is submitted with a covering letter that is 
signed, that bid is a valid bid. 

Now, this is the point that he has made. He has 
made a decision here that in a situation like this, Union was 
pound by this bid. Had Union ever tried to renege on this 
bid, their deposit would be forfeited and there would be no 
guestion. 

I think here, as he says in his opinion, he is 
simply following the Comptroller General -- 


THE: COURT: sre you sure he wouldn't be on a lawsui 


MR. McKEVITT: ‘Well, I don't knew if we would be on 
a lawsuit or not. 

THE COURT: Is it that clear in the regulations 
that tne Secretary could bind a company even though they don! 
chose to shou the 14a? 


Mai. MeKeviy?: TL think it is clear in law, Your 
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| Tr. 32 
| 

Honor. I don't think we would have any problem with that in 
| 
| 

a lawsuit. We set out these cases in our points and author- 


itics which indicate that. 


Now, this is a situation where the United States is 
| 
disposing of its property, which is a matter of pure dis- 


cretion almost with the Secretary, but in other fields where 
we are buying -- 

THE COURT: When ‘he choses to offer property and he 
choses to write regulations and he choses to authorize the 
bid form which is going to be used, can ne then sit back and 
say, Well, it didn't work out the way I wanted it to but I 
will take it anyway? 

MR. McKEVI’L: I think he can, yes, Your Honor. 
After all, primarily, these regulations are for the benefit 


| 
of the United States. This is a matter of our selling our 


property. | 


THE COURT: Isn't it also for the cone of the 
conpeting public so that one won't have an advantage over 
the other? 

MR. McKeVIT?S:s Bub this is the point, there isn't 
any advanbtoace here. JT think that the point -- | 


Tis COURL: Ynaeve certainly is if one can comply 


Tr.32 
and be thrown out, and the other can fail to comply and come 
in. 

MR. McKEVITT: But our point is here that Union 
would be bound by this. This is the precise thing that the 
Secretary says and, I think, quite logically. 

THE COURT: I think you would have a lawsuit on 
your hands. 

MR, 'McKEVITT: Your Honor, I don't believe so. 

THE COURT: I have my doubts. 

MR. 'McKEVIT?T: The Comptroller General has held 

in two cases. True, they did have something in their 


regulations in those cases covering it; but this is such a 


thing that happens so often that in the procurement 


regulations, they simply say, Well, if the bid isn't signed - 
apparently, these people get careless -- as long as you send 
4t in with a letter that is signed, it's a good bid. 

Tis COURT: That is not in the Secretary's 
regulations. 

MQ. MeKEVITT: It is not in his, but I think he has 
a verfect right to -- 


wis COURL: We are talking about his regulations. 


| Tr. 33 
MR. McKEVITT: He has a right to Boel cne same 
type of thinking in interpreting his mentecionas particularly, 
Your Honor, when there is a difference of $2 million in this 
a 
Of course, the second thing is certainly this 


second bidder has no standing. He has no right to have a bid 


given to him, 


THE COURT: If he is the highest qualified bidder, 


he has a right to have the bid. 


MR. McKEVITT: No, Your Honor. We can reject all 


THE COURT: Well, then you have to reject them all. 

MR. McKEVITT: Well, that is not enough to give 
him standing, Your Honor, 

THE COURT: I disagree with you. I think there is 


a very substantial question involved here and I jam going to 
| 
rule. 


ORAL RULING OF THe COURT 


| 
THE COURT: I think Superior has a very good chance 


of prevatling dn this litigation; that if this injunction is 


now greated, they will suffer Lrrenavable damage. 


Tr.34 


I am going to expand the temporary restraining 
- Into 2a preliminary injunction and let it come up in due 
course for a full hearing. I am satisfied that there are 


for issuing an injunction. 


Your Honor, I don't see how a full 


Well, I mean you are going to have a 


reliminary injunction where you take 


testimony, and so forth. This is just on the question: Do I 


expand the temporary restraining order into a preliminary 


t will be set for a date certain and you will have 
ing on the preliminary injunction to see whether 


that expands into a permanent injunction or whether it is 


Your Honor, could we advance this 


case for trizl? 
THE COURT: I have to leave that to the calendar. 
J doutt know what the calendar situation ig, and we are in 


the suamer tera now; but it can be heard this summer, I 


Your Honor, may I point out that thi: 


particular ruling of yours affects a party not a 


the Union O11 Company. They are in a situation 


thing 18 enjoined over a great period of time -- 


ready to give us this money and to lease. But, 


that 1s supposed to be Imowm within 30 days. 


| 
I assume Superior is ready 


THE COURT: 


too, as soon as they can get the lease. 
| 


MR. McKiVITT: 


I am just saying in 30 


have to do this. A preliminary injunction -- 


THE COURT: All you have to do is appl 


Chicf Judge to advance this on the calendar. I 
Chief Judge Curran is here today. He will be gd 
But on next Monday, Judge Sirica will be the Act 
Judge and if you will apply to him to advance it 


ecalcndar, he can probably hear it within a week, 


everybody is ready to argue it. 


MR. McKEVIITT: Your Honor, I wish to p 


the damages from this can run not only to the Un 
to Union. 


| 
THIS COURT: And to Superior, Everybod 


hurt. 


Tr. 35 
PDAxky here, 
pecs if this 


| they are 


nevertheless, 
| 
| 


to move in, 


days, they 


y to the 


| 
think that 


me tomorrow. 
ing Chief 
on the 


I assume 


joint out that 


{ 


ited States but 


y is getting ' 


Wem SiS 


MR. MecKEVITT: Well, of course, I am talking about 


the bond. If damages run to them, it should cover damages to 


Union and to us. 
COURT: Well, I will continue the bond as it 
the temporary restraining order. 
TT: well, Your Honor, I think we need a 
than that. That was $50,000. 
No. I will grant -- 
McKEVITT: Your Honor -- 

THE COURT: I am not going to argue it. I am 
satisfied there is a substantial question here that has got 
to be heard fully. I think Superior has got a very good 
chance of prevailing, wnoich is one of the elements of a 
preliminary injunction. I think there is irreparable damage 
present in this case. So, I think all the bases for granting 
a preliminary injunction are present. 

That 4s my ruling, and we will continue the bond as 
it was under the temporary restraining order. 

Then apply to Judge Sirica for a date certain, 

Mik. KRASH: Your Honor, I have an order expandin:; 


une TRO. into a prelininary injunction. Do you want ne to 


submit it now? 

MR. McKEVITT: That order is not satisfactory to 
me, Your Honor. 

THE COURT: See if you can agree on an order. 


MR. KRASH: All right, Your Honor. 


(Whereupon, the hearing on motion was concluded. ) 
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APPEARANCES : 
On Behalf of the Plaintiffs: 


ABE KRASH, ESQ., 
DANIEL A. REZNECK, ESQ. 


Qn Behalf of the Defendant: 
THOMAS L. McKEVITT, ESQ., 
ROBERT M. PERRY, ESQ., 
Department of Justice 


On Behalf of Intervenor-Defendant! 
Company of California: 


ROGER H. DOYLE, ESQ., 
ENSER W. COLE, JR., ESQ. 


= ifn = 


EEDEX 


Pletntiffs’ Opening Remarks ..........ccccccccees 
Deferddeant’s Gpeming Remarks .....cccccccccccccces 
Defendant’s Cleeimg Remarks ....ccccccccccccccccs 
Plaintiffs’ Closing Remarks .......cccccccccccces 


Union Oi} Company ' (tr. Roger a Deyle) ecccccoocce 
Ruling of the Court SSESCSSSSSSSSSSeeeeeeseeoeeeee 


John J. Cavanaugh 
EXBIszZTs 


Plaintiffs’ FoR mm 
: IDENTIFICATION EVIDERCE 


No. Notice of Sale 3/13/68 9 
Duplicate ef eil and ges did 
on Brazos Area 
Check Mo. 399, May 21, °68 
$2,325, 728.24 
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ITEDEX (cont'd) 


Defendent’s Exhibits FoR 
TDENTIVICATION 


Memo dtd June 17, 1968 

Bid of Union O11 Company 

Cpy of ler of Unice Oil 
transaitting bid en Tract 228 

Ler dtd May 22, 1968 to 
John Raskin 

Copies of Affids. of Bowden 
& Bolding w/ltr to Diseetor, 
Bureau of Land Ngut, May 23, 
1968 

Copy of Brief ef Unien Ail Co. 
filed with Dept. of Int. 

Brief of Superior Oil Co., 

May 21, 1968 
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Statement re accounting for 
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Form 4-1179 
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Cpy of Inst. memo from Assist. 
Dir., Bur. of Land Ngwt to Mer. 
New Orleans office, dtd Feb. 18, 
1960 
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EXCERPT OF PROCEEDINGS AS SPECIFIED 


Thereupon, 
WILLIAM W. BELL 
was called as a witness by the Plaintiff, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KRASH: 
Q Would you please state your name and address? 
A My name is William W. Bell, Jr. I reside at 11927 
Wink Drive, Houston, Texas. 
Q Mr, Bell, are you employed by the plaintiff, Superior 
Oil Company? 


A Yes, I am. 


Q What is your position with the company? 


A 1 am an attorney on the staff of the geasral counsel. 


‘Tr. 20 
! 
Q ow long have you been employed by Superior? 
A Since August 1957. | 
Q Do you have anything to do in your work in connection 
with ofl and ges leases? i 

A Yes, a very substantial part of ay work involves ofl 
and gas leases. | 

Q Have you hed any experiance, Mr. Bell, in connection 
with competitive leasing by the Federal government on ofl and 


ges leases? 


A Yes, I have been involved directly with many of the 
bids that Superior has submitted --offshore Louisiana and 


offshore Texas-~- and in connection with our bidding offshore 


California. 


Q Mr. Bell, I show you plaintiffs’ exhibit 1 for 
Identification, the notice of sale, March 13, with respect to 
this particular tract. I ask you, sir, did you see that notice 


when it was issued? 
it was 
A Yes, I did and we/published in the Fre@eral RegisGer 


it came to my attention. 


Q Did Superior Ofl1 Company take any action in connection 
| 
with this bid? | 


A Yes, we did. | 


Q Would you very briefly describe what action was taken? 


A Commencing in 1965 actually, Superior joined with 
seven other companies in conducting geophysical explorations 


operations offshore Texas with the ultimate objective of ac- 
quiring --bidding on and acquiring leases whenever they were 
offered. So when this notice was issued representatives of 
the eight companies met and decided on what tracts we wished 
to bid and the amounts of money that the various companies 
wished to bid. Following that meeting I was directed to pre- 
pere a vumber of bids for our company, which I did. 

Also in connection with that I went to Mew Orleans 
to the office of the Bureau of Land Management for the purpose 
of examining the qu@lification file of each of our companies 
as referred to in the regulations that each bidder has to show 
that its officers are qualified to sign the bid, ands# forth. 
So I examined each company’s file to make sure that they were 


in order and to ascertain which officers were required to sign 


the bids. I then prepared the bid, supervised the execution 


of the big to make certain that they were actually signed by 
qualified officers of the companies. 

Q Did you follow any particular form in preparing and 
submitting the bid? 

A I followed the form specified in the notice. 

Q I like to have marked as Plaintiffs’ Exhibit 2. 


TME DEPUTY CLERK: Plabtiffs’ Exhibit 

for Identification. 
(Plaintiffs' Exhibit Mo. 2 

was marked for Identification.) 

BY MR. KRASH: 

Q I show you plaintiffs’ Exhibit 2 for Identification 

and I ask you if you can identify that document? 


A This is an executed duplicate of the bid which I 


prepared and which ve had executed by our group on the Brazos 
| 


Area, Tract No. 228. I submitted an identical bid on this 
tract. | 
MR. KRASH: If Your Honor please, I offer Plaintiffs’ 
Exhibit 2 into Evidence. 
THE COURT: Any objection? 
MM. MC KEVITT: No objection. 
THE COURT: Received. | 
THE DEPUTY CLERK: Plaintiffs’ Exhibit 
marked received in Evidence. 
(Plaiotiffs' Exhibit No. 2 
was received in Evidence.) 
BY MR. KRASH: | 
Q Mr. Bell, was there a deposit check which accompanied 


this bid, Plaintiffs’ Exhibit 27 


A Yes. I secured a cashiers check in the amount of 
one-fifth of the total bonus bid and that accompanied the bid 
which I submitted. 

M®. KRASH: I would Like to have this check marked 
as Plaintiffs’ Exhibit 3. 

THE DEPUTY CLERK: Plaintiffs’ Exhibit 3 is marked 
for Identification. 


(Plaintiffs' Exhibit No. 3 
was marked for Identification.) 


Q I show you Plaintiffs’ Exhibit No. 3 for Identification 


and ask you if you can identify that? 
A This is the cashiers check which I secured in the 
amount of one-fifth of the bonus bid on Tract 228. 
Qtr. Krash hands exhibit to Mr. McKevitt.) 
MR. KRASH: If Your Honor please, this is the check 
of First National City Benk -- 
THE COURT: <-you want to substitm a photostat 
copy? 
MR. KRASH: Yes, if Your Honor please. We have a 
photostatic copy. 
THE COURT: You may. 


(The Deputy Clerk marks the photostatic copy.) 


MB. MC REVITT: As I understand you are substituting 
that? 1 simply want him to give me 8 copy. He tock my copy 
to put to the Court. 

THE COURT: All right, yoo can use that, I don't 


need one. 


(@ocument handed to Mr. McKevitt.) | 


BY MR. KRASH: 
Q Mr. Bell, were you present in lew Orleans the morning 

of the 2lst when the bids wep opened by Mr. Rankin? 
A Yes. 
Q Can you describe briefly what took place? 


A When the opening of the bids occurred in the grand 


ballroom of the Sheraton-Carlton Hotel in New Orleans, there 
were several hundred people present, I'd say mostly representa- 
tives of all companies, there were a number of high-ranking 
officers from the Department of the Interior here in Washington, 
Mr. John Rank, the manager of the Kew Orleans office who is the 
man designated in this notice as the man to whom bids were to 
be subaitted, proceeded to open the ids starting with the 


lowest number tract,xweading-all bids on the Sizet tract and 

proceeded to the next. He opened and read all the bids on the 

entire number of tracts receiving bids. It took some four’*-> 
| : 


hours. 


Tr. 25 


Q Mow, sir, directing your attention to the ectioca 
with respect to tract Io. 228, was there a transcription or 
recording of my tupe made with respect to the remarks made 
in connectice with that bid opening? 

A Yes, there was. Superior,and in my experience all 
companies meke some sort of transcript of the reading of the 
bids so that they will have the information available immediately, 
and one common practice is to make a tap recording. 

I know of at least two companies that did that. 

Q Is the tape recording which you have a true and 
complete recording of remarks made by Mr. Rankin in conpection 
with 228? 

A Yes, I have a tape recording and it is an accurate 
reproduction of the statements he made that I heard. 

Mm. KRASH: If Your Honor please, I have this recording 
and it takes three or four minutes and with Your Honor’s per- 


migion I'd like to play it. 


THE COURT: You may. 

Mm. KRASH: Your Honor, the clerk has called ay 
attention to the fact the check was not offered in evidence. 

THE COURT: You may. 

MR. KRASH: I will offer the photostatic copy in 
place of the original. 


THE COURT: It may be received. 
THE DEPUTY CLERK: Plaintiffs’ Eghibit Mo. 3 is 
marked in evidence. 


(Plaintiffs’ Exhit Mo. 3 
wes received in Evidence.) 


TUE WITMESS: Your Honor, the first is the opening 
remerks of Mr. Rankin ani then I will skip over to the reading 


of the bids on Tract 228. | 
(The witness produced a tape recorder and the 
following is an excerpt from the tape recording 
of the opening of bids at the Texas Offshore 
Sale, May 21, 1968, Hew Orleans, Louisiana) 
“By Mr. Rankin: | 
The next tract is Tract 228 - there are nine bids. 
Genthmen this is a joint bid from Ashland, Canadien 
Superior, General Crude, Highland, Kerr-McCee, Texas 
Eastern, TransOcean, and Superior. The amount of this 
bid is $11,628,691.20. The per acre amount is $2,018.87. 
The next bid is a bid from Texaco, $3,386 ,880.00. 
$588.00 an acre. 
The next bid ......Gentlemen, I regret to announce 
that the mext bid is not an acceptable bid. It has not 


been signed. | 


The next bid, Gentlemen, is from Shell Oil -- 


$6,804,691.00. The amount per acre $1,181.37. 


The next bid is a bid from Rumble in the amount of 
$2,805,120.00. $487.00 an acre. 
The next bid is a joint bid of Chevron and Pan 


American -- $1,186,560.00. $206.00 an acre. 


The next bid is from Sun Oil Company in the smount 
of $744,710.40. $129.20 an acre. 

The next bid is from Atlantic Richfield, Continental 
and Sinclair. The smount, $4,221,460.00. The amount 
per acre $732.89. 

The last bid on this lease --on this tract-- is a joint 
bid from Marathon, Tenneco, Amerada, and Louisiana Land 
-$1,503,360.00. Per acre amount $261.00. 

Gentlemen, the...the...unsucceséful bid, or rather 
the...the...umacceptable bid, was a bid that was not 
signed and it was...sh...in an amount greater than the 
highest bid that I read." 

MR. KRASH: If Your Honor please, I would like to 

offer the tape and the stepographic transcript of it in evidence. 

THE COURT: What will this be, Ho. 3? 

THE DEPUTY CLERK: Wo. 4 will be next. 

THE COURT: It will be received. You went the tape 

marked as 4 too? 

MR. KRASH: Yes, please. 


(Plaintiffs’ Exhibit Mo. 4 was 
received in Evidesce.) 


BY W@. KRASE: | 
Q Wow Mr. Sell, you testified that Superior filed bids 


with respect to a number of tracts, 411 you tell as what hap- 


pened to the bids Superior filed? 
A Other thas Tract 228 we hed three other bids accepted 


Be arcerclcneskalcelénesthiasicashedhasdilaaseatiseustitoles: 
THE COURT: Excuse me a minute. When were those 
other bids accepted? 
A We received a notice, I believe, on the 29th. 
TRE COURT: From whoa? | 
A From Mr. Rankin, signed by Mr. Rankin votifying us 
that our bids had been accepted on those three tracts and the 
notices were accompanied with leases for us to sign. 

THE COURT: Did he sign the leases as the represente- 
tive of the Interior Department? | 
A We had our company sign the releases, they vere 
returned to Mr. Renkin and he signed them and sent us beck one 
signed copy. | 

BY MR. KRASH: | 


Q Mow, sir, what about the checks on the \tracts which 


you bid on which you were not the successful bidder, what 
happened to those checks? | 
A Tracts we were not the highest bidder as Mr. Rankin 


Tr. 29 


announced prior to the sale, those checks could be picked up 


the next morning in his office and I did go to his office and 
I received our enskiers checks for the remainder of the bids. 

Now, the check on Tract 228 among those checks? 

Mo, it was not. 

What happened to that check? 

Thet check was cashed by the Bureau of Land Management 
oo May 27th. 

Tae COURT: ‘Excuse me. The next moming when you 
went to the office what was said, if anything, about the check 
which represented a 20% deposit which has been received -- 
Plaintiffs’ Exhibit 3? Was any discussion had about that check? 

A There was no discussion whatsoever. All the other 
checks were there aod they hed prepared a receipt for me to sign 
listing the other checks asd the check on tract 228 was not 
Listed on the receipt aod no mention was made of it. 

ym. KRASH: Gould I have this marked as Plaintiffs’ 
Exhibit 5 for Ident ificat ion? 

(Plaintiffs’ Exhibit Mo. 
5 was marked for Identi- 
fication.) 

BY @. KRASR: 

Q Would youdescribe that, please? (Hands to witness) 

A This 4s a carbon copy of the three receipts for our 


checks on our rejected bids which I signed. 
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m&. KRASH: Your Honor will note of course 228 is 
not included in this list. We offer this in evidence. 

THE COURT: Any objection? | 

MR. MC KEVITT: Your Honor, I object op the grounds 
of irrelevancy. 

THE COURT: Pass it up, will you? (Handed to the Court 

Mr. Krash, let me ask you before I rule, what proba- 
tive value you intend this Plaintiffs’ Exhibit 5 to have? 

MR. KRASH: I offer it to demonstrate it was the 
practice of the Department with respect to bids not accepted 
to return the check in form received, that is, give the uncashed 
check back but they didn’t do it with respect to 228. 

THE COURT: Objection overruled. 


MR. KRASH: That concludes our direct, Your Honor. 
THE DEPUTY CLERK: Plaintiffs’ Exhibit 5 marked 
| 
in Evidence. 


(Plaintiffs’ Exhibit Mo. 5 
was received jin Evidence.) 


You may examine. 
CROSS EXAMINATION 
BY MR. NC KEVITT: 


Q Mr. Bell, I believe you said your company, or your 


combine was succeamful in bidding on a number of 


A Three others... 


Q You remember the ounbers of the tracts? 

A I believe it was 265, 285 and 286. 

Q And when didyou say you were informed that you were 
successful on these three tracts? 

A My recollection is we received a notice on the 29th 
of May. 

Q That was some seven days after the sale -- eight days 
after the sale? 

A The sale was on the 21st. 

Q You had no understanding that you had offered a lease 
at the date of the sale? 

You had not been offered a lease on the day of the 

sale when the bids were opened and you were the higher bidder? 

A Ho, we were not offered a lease. 

Q In other words the custom there after is ea regular 
decision written by the manager offering you this lease? 


A I doo'’t know, I won't say what the custom is. I can 
ectually 


tell you what/bappened. 


Q Well, have you ever obtained a lease at one of these 
sales without having it receipted by this decision in having 
the lease to you for signeturs? 

A No, but I know of a ousber of occasions when the sale 
was not a lengthy ove, they woult notify people the same day 


informally that either all bids were going to be accepted or 
| 


some of them were going to be rejected. 
Q How would they actually let you know formally you 


had been a successful bidder? 


A We received the notice and @e lease. | 
Q It is a stendard decision, you can even call it a 


decision saying the lease is awarded to you? | 
A It is labeled “decision.” 
i 


Q Right, and eccompanied by three copies of the lease? 


A Right. 
Q Until you get that youhave no idea whatscever thet 
| 


you have any existing lease or agreement with the government? 
That is the key step as far as their sendimg voulallosse? 
MR. KRASH: If Your Honor please, I think this is 
inquiring about a legal conclusion when the act became operative 
THE COURT: He can state when he knows he received 


We received those three leases about the 29th. 
BY Mi. MC KEVITT: | 


About the 29th. Have you ever heard of a bid being 


rejected at the time it was opened? 


A Yes, sir. 
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Q Prior to this perticular instance or any other 
instaace? 

A I believe at ove time in the past there was a bid 
submitted by someone who was ap alien or something like thet, 
but that is a faint recollection. 


Q But the noti@ications and your understanding of both 


who received and who isft going to receive it will ome out 
later than the date of the sale? 

A I believe it comes out the day of the sale. We have 
gotten word and we have gone to the office of the Bureau of 
Lend Menagement and gotten checks back or not received checks 
back, and it was understoed the reason we didn't gct our 
checks back was we were going to get a lease. 

Q In this case it was not sent to you until eight days 
afterward? 

A We received these three leases the 29th, yes. 

Q You picked up your checks the following day? 

A We picked up our checks the day after the sale end 
that did not include the check on Tract 228 or the checks on 
the other three tracts. 

Q Did you, with respect to your check on Tract 228, 
did you ever ask it be returned to you? 

A Mo, sir, we didn't ask any of the four that were 


returned to us. 


Q hen you noticed it wasn't within this 
received back on the 22nd, did you ask for that check alee to 
be returned? 


A Wo, sir. | 


mm. MC KEVITT: That's all. 


I have no further questions, Your Hoeor. 


You may step dow. 
(The witness was excused from the stand.) 
MR. KRASH: Call Mr. F. P. Jones. | 


Thereupon 


m. F. P. JOMES, JR. 
was called as a witness by the Plaintiff, and being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMIMATION 
BY MR. KRASH: | 

Q Mr. Jones, would ypauplease state your name and 
address? | 
A My name is F. P. Jones, Jr. I reside at 3859 
Chevy Chase, Houston, Texas. | 
Q Are you employed, Mr. Jones by Superior Qi1 Company? 


A Yes, I an. | 


c What is your position with the company? 
Executive vice president. 


Q Row long heave you been engaged in the all and gas 
business, Mr. Jones? 

A Slightly in excess of 33 years. 

Q Ras your work involved ectivities in connectice with 
oil and gas leases? 

A Yes, a substantial portion of sy duties has bese 
Gevoted to ofl and gas leases. 

Q Mr. Jones, directing your attention now to Tract 228, 
would you pleese state te the Court what the consequesces for 
the plaintiff Superior Oil Company would be in the event appli- 
cation Sr injunction were denied and the lease were issue to 
Union Oil Company? 

A Well, the comsequences to the group bidding was 
Superior and Superior would be catastrophic. In the first place 
this is an extremely valuable virgin tract of land. If Union 
OLl is permitted to drill it and obtains a Gry hole then this 
great but undetermined value would be absolutely destroyed for 
as. 

Moreover, if they drill it and get production then 
they can drain the ofl and gas out from underneath it during 
the interim that we are seeking to recover. And the second 


place, Union O11 was 8 successful bidder on an adjoining tract 


of land. If Union Oil is permitted to explore this tract then 


. % 


they will receive falusble information from this tract which 
will enable them to strategically locate their wells and to 
socperate their adjoining tract as to put us ip « serious 
competitive disadgantage with respect to Tract 228 4f we cltia- 


ately get to operating it. 
I thisk there is even « third reeson of considerable 
| 


significance and that is if production is obtained and wpen 
eventually the tract is turned over to us, their platforms wight 
pot be in the lecations we'd place then, their wells might sot 
be in the locations that we would place thea and we would, you 
might say, inherit a mess and how we could ever make it confors 
to our own practices I just don't know. | 
Q I this application is to be denied how long would 
it take before Union would be able to commence drilling operati ¢ 
in the normal course of events? | 
A Oh, I think Uaton could obtain a pereit in 30 days 
and be drilling in 45. 
MR. KRASH: I have no further questions, Your Honor. 
THE COURT: Mr.- McKevitt. 
CROSS EXAMIMATION 
BY MR. MC KEVITT: | 
Q Mr. Jones, I believe you are indicating certain 
irreparable injury will come to Superior 0il Company if this 


lease went to Union.. First you indicated that they might have 
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a dry hole, Union might ame up with a dry hole. Are you 
claiming that there would be any damage at all to your company 
except on the basis that you are assuming you are going to get 
a lease on it? 

A Yes, sir, that is the very basis of our clain. 

Q In other words the whole basis of yar testimony is 
some assumption that you are entitled to a lease here? 

A Hot necessarily, no. We are entitled to a lease 
and certainly Usion is net entitled to a lease. 

Q If you are not going to be granted the lease on this, 
can you think of any damage to yar company that could result 
from an operation by Union? 

A Certainly. 

Wht is that? 


Q 
A If Union is vot entitled to -- 
Q 


--just answer the question, please. 
MR. KRASH: Your Honor -- 
THE COURT: You can answer it ifyou can answer it 
yes or no. If you can't you may explain your answer. All right. 
A Yes, everyone will be damaged if they get a lease they 
are not entitled to --every operator who is bidding out there. 
BY M®. MC KEVIT®: 
Q But aren't you mainly talking about any possible 


dam@ge to the United States from drainage here? 


A If Union drills a parcel the United Stat es owns and 


Union does not have a lease, yes, the United States will be 
damaged. | 
Q United States owns it all doesn't it? 
A Yes. 
Q Your company doesn't own any of this area? 
A We feel we have a legal right in this lease, a lease 
has been awarded to us and we are entitled to it, yes. 
Q But except for the assumption that you ace entitled 
to a lease, your company is going to suffer no damage by issuance 


of a lease to Union? 


A My company and every company in the business will be 

| 
G@amaged if some third party not entitled to this lease is per- 
mitted to take the ofl out of there. 


Q Tell me in what way? 
A In the right to participate in that according to the 
regulations which the Secretary has promulgated and which the 
law provides for. The United States, I don't think, is going 
itself, these regulations -- | 
Q What is the way you said yar company could be injored 


then by issuance of a lease to Union? 


A At the price of being repetitbus, I will my they can 
destroy the value of leaseholding, drilling a dry hole, remove 


| 
production for it which belongs to us, and they can so locate 
| 
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their facilities on the area that when we took it over we'd 
not be able to make it conform to our drilling practices. 

Q Suppose you are not entitled to a lease and are not 
going to get « lease, would any of these matters affect your 
company? 

A Yes, thgy affect our company and every company 
Operating in the Gulf of Mexico. Scme qualified bidder is 
estitled to that lease, not Union Oil Company, and if they 
Grain this land then some other operat@rs been denied, or if 
they ruin this facility some other operator who is entitled 
to it is being denied. 

Mm. MC KEVITT: Mo further questins. 
MR. KRASH: Wo further questions. 
Your Honor, the Plaintiff rests. 
THE COURT: All right. 
(The witness was excused from the stand.) 
Before you proceed, let's take about a fifteen 
minute recess. 


Recesseé 11:05 a.m. until 11:20 a.m.) 


AFTER RECESS 
THE COURT: All right. 
MR. MC KEVITT: If the Court please, before beginning 


I would like to ascertain once more to a matter I mentioned, 


that Union O11 come. I am not sure Your Homr heard Mr. Krash 


statedhhs had no objection to their coming in and 
objection to the condition he stated. 


TW COURT: Tell me again the conditions. 

MR. MC KEVITY: I believe Mr. Krash’s condi tion that 
the issues are not changed at all and nothing penis 

THE COURT: ~-let me ask you, Mr. Krash, will it 
serve soy good purpose to beve Union Gil in bere as a perty 
to this case or not? | 

MR. KRASH: I have no objection, Your Hon er, if they 
provided the issues aren't expanded. I know of no particular 
useful purpose would be served if they wish to inbexveos. I 
think, Your Honor, it could be argued if they wished to file 
this application they should have done so in a timely way. 


THE COURT: I think so too, they dpuld have done it 
sometime ago. I thick at this late date I don't think it is 
necessary. I think their rights would be fully protected. 

MR. MC KEVITT: For the record, Your Honor, Union 


would like to move to intervene now. | 
| 


THE COURT: Why didn't they do it before this time? 
They ha d a lot of time. | 
MR. MC KEVITT: Yes, Your Honor, they were discussing 
it first with Mr. Krash and this was two days ago: 
THE COURT: As I see it the only issue in this case, 


you correct me if I am in error, this is an application for 
| 


mandatory injunction against the Secretary of the Interior, 
requiring him to grant the lease to the plaintiffs. That is 


the only issue in the case? 


wm. MC KEVITT: Well, I suppose, Your Honor, there 
from 


is another issue they are asking that we be enjoined fn issuing 
a lease to Union. To that extent Union is the one to whem 
the Secretary indicated the high bidder and offered the lease, 
feel they are necessary and should be in the case. 

THE COURT: Well, I think that this is a matter of 
discretion. I think they waited too long. We'll proceed with 
the hearing. 

MR. MC KEVITT: Your Honor, rather than make ap 
argument on opening statement I would prefer to simply make 
a very short opening statement and reserve the right to argue 
until after the witnesses have been heard. 

This case involves a very simple issue,in fact 
involves an inadvertance, is probably what it amounts to, and 
involves a lot of money. But basically the evidence will show 
there was a matter of bids being submitted, three bids being 
sent in on a signed letter by the officer of the Union Oil 
Company and authorized to make bids, the letter contains his 


signature, the bid contains a check in a substantial amount of 
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money which was drawn by Union and the bid itself is complete 
in all respects except for the lack of signature! 

THE COURT: Excuse me. Let me ask you @ question. 
Suppose the check which is in the amoust of over 
dollars which conforms to the regulations, we'll 


is correct, isn’t it? 
Im. MC KEVITT: One-fifth. : 

| 
THE COURT: OQne-fifth. Suppose thet check, Mr. Renkin 


took a look at this check, met all the requirements, it was 
certified by the bank but he looked at the check and discovered 
the check is only for two million dollars here, less than 20%. 
Wouldn't he be authorized to reject this bid on the grounds 

the check didn’t meet the requirement of the regulation or not in 
his capacity as the delegate of the person who has the right 


to accept a legitimate bid? Suppose the check was made out 


| 
for two million dollars, less than 202? | 
| 


MR. MC KEVITT: He would have looked at it --this is 
one of the things we're saying, Your Honor, these things are 
not done when the bids ere opened. Once they are opened then 
you look at them and evaluate all these things and come to 
some conclusion and if you were to reject it then the manager 
would write a formal rejection. 

THE C@RT: Did he have the power to do 


MR. MC KEVITT: Yes, Your Honor. Then subject to 
a right to appeal to the Bureau of Land Management and to the 
Secretary. Although this authority has been delegated to the 
manager, nevertheless doesm't mean the Secretary doem 't have 
bis usual authority. 


THE count: “et me put it another way. There were 


several bids on Tract 228. Some were low and several companies 
mace bids, submitted bids. Having this in mind, the same set 
of facts you have here, suppose that the Union Oil Company 
through their representatives who were apparently at the hotel 
when the bids were being opened and read, suppose they had a 
change of heart and said: Gee, maybe we put in too much money, 
put in too high a bid here. How can we get out of this? And 
discovered tte bid was not signed as required by the regulation, 
found out other bids were very low. They might take a second 
look and say we'd like to get out of this deal now, or this 
bid that we made, this is the way we are going to do it. We 
failed to or forgot to or inadvertantly, sign the bid, this 
is our out. Suppose they took that position? 

MR. MC KEVITT: That is just the point, Your Honor. 
The Secretary held they couldn't. In this particular situation 
by standard law relating to contracts if you omit a signature 


on a bid but nevertheless there is another paper accompanying 


it with your signeture on it it is just es binding es any cases 


relating to statutes of fraud and to contracts. 


In this case 


one of the points the Secretary made and was bound by it, had 


Union attempted or thought to do what Your Honor suggested, 


they were playing a game here and wanted to say no, we would 


have forefeited their deposit. 


THE COURT: Now when the check was deposited, the 


202, it was honored by the bank? | 


MR. MC KEVITT: You dre talking about the Union check 


Your Honor? 


THE COURT: The plaintiffs’ check. | 


MR. MC KEVITT: ‘The plaintiffs' check, yes, it was 
| 


honored and was put in a suspense account. 


TH COURT: You gaye your reasons in your memorandums 


of why it was put in the suspense account, dominion was exerci 


over that money, you had the money. If Union O11 wanted to get 


out of this you could have said we have your money, the money 


is in our custody now, it is just too late. 


MR. MC KEVITT: You are talking about; Union, yes, 


Your Honor, that is our point. Union could not, have gotten out 


of this. We had the check for 20%. | 


| 
THE COURT: You didn't deposit that check? 


MR. MC KEVITT: We had the check. 


TME COURT: I knew you had the check but yar didn’t 


Go that you 414 in the case of the plaintiffs, youdeposited 
that check. 

MR. MC KEVITT: Well, Your Honor, they held it while 
they were considering the aatter in Washington, and the indi- 
viduals who were looking at it in Washington, instead of 
cashing that check -- 

THE COURT: --why wasn't appeal taken in the regular 
course of this matter instead of being handled informally? 

Why waso't appeal taken from the decision of the manager? 

mm. MC KEVITT: He never did make a decision, Your 
Horor. when the problem arose in Washington he was directed 
to send the aaterial in. In effect what it amounted to was 
accelerated appeal which is probably a good thing, a thing 
you can see is necessary when you have a situation such as this 
when you want to lease this land and you got to make a quick 
Gecision as to whether or not a high bid is good or accepted 
or whether all bids are rejected and go back and do it again. 

You are dealing with e very involved area, Your Honor. - 
Values of lend can change overnight. A rumor which might bring 
a bid of 15 million and put it down to 10 million the next time. 
So is this bid good or isn't it good? If it isn’t good then 


Union was not going to get the lease and nobody else was going 


| 
to either because if we have a high bid of 16 million we are 

not going to take a bid for 2 million less. There iues never 

a possibility here of Superior O11 getting this lease, it was 

a question whether it should go to Union and the question for 
the Secretary took immediate cognizance of and instead of waiting 
for a long appeal procedure which could take two or three years 


| 
sometimes, and has in other instances took the matter, considered 


it, came to the conclusion that Union was bound on this despite 
| 


the fact it wasn’t signed because of the letters accompanying 
it and the check, and the entire circumstances, this was ea bid 
binding on Union and therefore one which he would secept since 
it was the high bid, 16 million dollars, so from the point of 
view of money, I suppose it has some advantage to the United 
States of making that. | 
THE COURT: You certainly can't blame the Secretary 
for trying to get as much money as he could for the government, 
there is no quarrel with that. I am disputing his motives or 
anything like that, but the point is if bids mean anything 
they must be strictly construed to give everybody b fair oppor- 
tunity, don’t you see? | 
I take it before this tremendous mount ofmoney 
advanced or before any of these companies saw fit bo make a 
bid in any amount they had reports from geologists and they 
knew what they were looking for, there is a cextetn gamble, I 


take it, in this kind of a situation, a gamble with everybody, 
but they are willing to take that chance and all of these things 
should be carefully prepared. 

Now if a check came through and Mr. Rankin checked 


it out after ithe bids were opened and he saw the check wasn’t 


signed, that certainly wouldn't comply with the regulations, 


would it? 

MR. MC KEVITT: He wouldn’t have the check, and he 
wouldn't have this other principal of law either we are applying, 
this additional paper which can take the place and make it 
binding. No question, Your Honor, once we accepted, had Union 
attempted in this situation to renig on its bid the regulation 
permits us to keep their deposit, dasn'’t make a lease out of it, 
and they'd have to sue us in a court of claims and I am sure 
they never would have gotten it back. This is the reason the 
Secretary was in this early,was to get a final decision on a 
very problem involved a lot of money and required speed because 
of the nature of the bidding in this area. 

THE COURT: All right. 

MR. MC KEVITT: I want to say briefly, Your Honer, 
we'll simply have Mr. Rankin explain something about the sale, 
we'll have Mr. Bolting, the individual who didn't sign it, re- 


move any possible question Union was very serious atout this, 


| 
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and we will of course as far as the law is @ ncesned, I think 
the point I was just discussing is probably the most important 
and that is the position the Secretary took is on was binding 
on Union, we weren't going to let anybody get away with some 
fancy business of putting in a bid which wesn't binding. 
Secondly, there are other issues in the case which 
counsel seems to brush off which I don’t think are that easily 


brushed off. 

First is, of course, what you m&ght say the standing 
to sue which tied to a mandamus which they are asking this 
Court do, to direct the Secretary to issue them a lease. 

Now we have 3 or 4 cases right in this district. 
¥xiend v Lee, and Fulton Iron case which says clearly and 
definitely where you have a situation as this where the Secretary 
has the right to refuse all bids, then the second bidder, or 


even high bidder doesn't have any standing to bring it to re- 


quire this court to issue a lease when the Secretary has not 
done any of these; the only thing they base that on as I see 
it, we cashed this check which we did as a matter of precaution. 
Certain GAO rules require these people not keep Large checks, 
but cash them and put them in a suspense account that they can 
get out any time, but they just don't like large phecks hanging 


around. 


And no other time when things required by regulations, 
that is, sending them acceptance, sending them a lease, there 
is no question they are not entitled to a lease, and secondly, 
ander these cases they have no standing as far as whether the 
Secretary shoukior should not issue a lease to Union. That is 
a@ question in the long run, eventually it seems to me, the 
Secretary was interpreting his own regulations here, that his 
Yegulations could apply thersgular principal of law this 
additional writing would take care of the signature. 


We! have the issue of the United States es an indis- 


pensable party. Sometimes I think I came in on that about the 


time of Hopkins v Clemson College and been going ever since, 
Your Honor. And we have the real issue, I think Union is the 
indispensable party here and obviously if Bhere is going to 
be any decision made the lease should not issue to Union they 
are here and: should be heard on it. We have cases, I think, 
Your Honor that are very close on that. 

TRE COURT: I°1l tell you waht we'll do so there will 
be nobody can ever say they were not given their day in court, 
providing the issues are not changed, let us make the Union 
Oil Company a party provided the issues are not changed, and 
any rights they have will be protected, is that agreeable? 

COUNSEL: All right. 


THE COURT: They are now in the case. 


| 
| 
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If counsel want to say something I will hear then. 

I take it this is e request to intervene and to be 
handled by a simple order agreed to by all parties? If you 
prepare that after the hearing, get together on a proper order 
and prepare it I will sign it and they will be in the case. 


May we have your names, gentlemen? 


MR. COLE: Your Honor, I am Enser W. cole, Jr., @ 
member of the District Bar, and I'd like to introduce Mr. 
Roger Doyle from New Orleans. I move his admisstoa. 

THE COURT: He may be admitted. | 

Do you wish t& proceed now, Mr. McKevitt? 

MR. MC KEVITT: Yes, Your Honor. I first wish to 
introduce as Defendants’ Exhibit A, a copy of the opinion of 


the memorandum from the Secretary of the Interior to the Director 


dated June 17, 1968. 


| 
MR. KRASH: No objection. 
THE COURT: Received. 


THE DEPUTY CLERK: Defendant's Exhibit A is marked 


in Evidence. 


(Defendants' Exhibit A was 
received in Evidence.) 


MR. MC KEVITT: Attached to Exhibit A, Your Honor, 


as Exhibit A and B too, of that, Your Honor, are \copies of the 
| 


letter from Union which is, I believe, A. I simply want to 
introduce a eppy of that which is the letter from Union -- 
no, Your Honor, No. 2 will be the Oil and Gas bid of Union. 
THE DEPUTY CLERK: Defendants’ Exhibit B is marked 
for Identification. Are you offering it? 
Mm. MC KEVITT: Yes. 


(Defendants' Exhibit B was 
marked for Identification.) 


MR. MC KEVITT: Exhibit C for Identification is a 
copy of the letter from Union dated May 20, 1968. 

THE DEPUTY CLERK: Defendants" Exhibit C is marked 
for Identification. 


(Defendants’ Exhibit C was 
marked for Identification.) 


MR. MC KEVITT: Againk in connection wih the Exhibit 


A which refers to certain materials submitted, a letter to the 


Bureau of Land Management from Union 0il Company dated May 22, 


1968 -- 
THE DEPUTY CLERK: Defendants’ Exhibit D is marked 
for Identification. 


(Defendants’ Exhibit D was 
marked for Identification.) 


MR. MC KEVITT: £E is a letter dated May 23, 1968 
from Roger Doyle, attorney, Union O11 Company, to Mr. Rasmuth 


(phonetic spelling.) 
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THE DEPUTY CLERK: Defendants’ Exhibit £ is marked 


for Identification. 
| 
(Defendants’ Exhibit E was 

marked for Identification.) 


MR. MC KEVITT: Your Honor, I wish to submit a@ copy 


| 
of the brief which wes submitted by Union O11 to the Secretary 
| 


at the time this matter was being considered. 
| 
THE DEPUTY CLERK: Defendants' Exhibit) F is marked 


for Identification. 


(Defendants Exhibit F was 
marked for Identification.) 


MR. MC KEVITT: I offer it, Your Honor, 
MR. KRASH: Your Honor, I understand he has not 
offered any exhibits up to now except for A and 3. You are 
not offering these other exhibits are you at this point? 
THE COURT: Any objection now to any of these exhibits? 
MR. KRASH: Yes, I do. | 
THE COURT: I'll hear ya. | 
MR. MC KEVITT: One more, Your Honor. | 
Mr. Clerk, mark the next one which is a copy of the 
brief submitted by Superior Oil Company. 
THE DEPUTY CLERK: Defendants’ Exhibit G is marked 
for Identification. 


(Defendants' Exhibit G was 
marked for Identification.) 


MR. MC KEVITYT: Your Honor, I offer them all. 


THE COURT: I'll hear you on any objections. 


MR. KRASH: Your Honor please, first I have no 
objection to Exhibits A or B. I do have an objection, however, 
beginning with Exhibit C. Exhibit C, Your Honor, was a cover 
letter and as Your Honor wll note from the regulations, the 
regulations and the notice of bid all provided that bids must 
be sealed and the only thing which could probably be considered 
in construing it what is the bid is the cover letter and this 
cover letter was not in the bid and is inadmissible, and 
irrelevant, is incompetent, Your Honor. Defense modifies the 
bid in impermissible way, and I object to it. 

MR. MC KEVITT: Your Honor, this is the key document 
and quite obviously one of the points which the Secretary 
based his decision that in addition at the time the bids were 
submitted there was subaitted with this letter -- 

THE COURT: Mow, hasn't this letter been mentioned 
in the Secretary's decision? 

MR. MC KEVITT: Yes, Your Honor, mentioned in the 
decision. 

THE COURT: I think it ought to be part of the record. 
Objection overruled. 

MR. KRASH: Wow, if Your Honor please, more serious 


objection to Defendants’ Exhibits D and BE. These are letters 


- 111 - 


which were sent by the Union 011 Company to the Secresary efter 


| 
| 
the bids were opened. | 


Now, Your Honor, the Secretary himself says in his 


opinion the deficiency in Union's bid cannot be weighed -- 
page 1l-- nor can it be supplied after the time of the receipt 
of the bids. In addition, if Your Honor please, notice of sale 
explicitly provided that bids may not be modi fied after the 
deadline for filing of bids. That is in the middle of the 
column of the notice of sale --middle of column 2. 

Now, Union*s expressed intention after the bid is 
immaterial, Your Honor. No party can obviously come in after 
the bids are opened and say we had a contrary intent. The only 
intent which is relevant here is what was the expressed intent 
when the bids were opened. No party can come and say a day 
later we had a different intent. So anything which they said 
subsequently is intent retroactively to modify their bid and 
that evidence the Secretary himself says that evidence cannot 
be considered really and it is clear from the face of the notice 
of sale it cannot be considered that whatever Union's intent 
was must be examined at the time the bids were opened, that is 
the only relevant issue, Your Honor. | 

THE COURT: I am not stating it has any probative 
value or relevant value or anything like that, but I do think 
the entire picture diould be presented in this proceeding so 


1g the matter gets to the Court of Appeals they will have the 


entire record. 

mm. KRASH: All right, Your Honor. 

TRE COURT: I think that has been mentioned anyway 
in the Secretary's decision, the letter of May 22nd, 1968 by 
the attorney for the Union Oil Company. I think that has been 
mentioned. All right. Anything else? 

MR. MC EEVYITT: Any others, Mr. Krash? 

MR. KRASH: I have no objections. 

THE DEPUTY CLERK: Defendants’ Exhibits A thru G are 
marked received in Evidence. 


(Defendants' Exhibits A thru 
G were received in Evidence.) 


MR. MC KEVITT: Call Mr. Constable. 
Thereupon 
RICHARD W. CONSTABLE 
was called as a witness by the defendant, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC KEVITT: 
What is your name, please? 
Richard W. Constable. 
What is your address? 


9 Alpine Lane, Darian, Connecticut. 


Q Where ere you employed? | 
A Benkers Trust Company in New York City. | 


Q Were you asked to bring with you today a check, a 
cashiers check thatyeu meade out at the request of Union 011? 


A Yes. | 
| 


You have it with you? 


Q 
A Yes. 
Q 


May I have it, please? 
(Witness hands to Mr. McKevitt.) 


MR. MC KEVITT: Again, Your Honor, I am 


going to 
allowed to substitute a copy for this. | 
THE COURT: You may substitute a photocopy. 
MR. MC KEVITT: You have another copy? | 
THE WITNESS: Yes. (Hands to Mr. McKevitt.) 
MR. MC KEVITT: Unfortunately we have oaly one copy. 
you merk this? 
THE DEPUTY CLERK: Defendants’ Exhibit H marked for 

Identification. | 


(Defendants' Exhibit H marked 
for Identification.) 


BY MR. MC KEVITT: | 
And what is Defendants’ Exhibit H? | 
This is a cashiers check of the Bankers! Trust Company 
payble to the Bureau of Land Management in the amount of 


$2, 720,000.00. 


At whose request was that cashiers check issued? 
At the request of Union Oil Company. 

the name 
Does/Unicn O11 Company appear on that exhibit? 
Yes, it does. 
Who put that on there? 
The Bank end Trust Company. 


As a matter of identifying? 


> 0 > DP PP A YF A 


That is right. We issue quite a number of checks 


F 
E 


and have to identify the account. 

MR. KRASH: I can't hear hin. 

THE COURT: Speak into the microphone. 

A Benkers Trust Compeny typed the name Union Oil Company 


of California on the check for the purposes of identifying 


these checks in the benk. 
BY Mm. MC KEVITT: 
Did you type it on at the 4£¢:wasiissued? 
Yes. 
MR. MC KEVITT: I offer this exhibit. 
THE COURT: Any objection? 
MR. KRASH: Hb. 
THE COURT: Received. 
THE DEPUTY CLERK: Defendants’ Exhibit H marked in 


(Defendants’ Exhibit H was 
received in Evidence.) 
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CROSS EXAMINATION 
BY MR. KRASH: 
Q I want to direct your attention to the 


check, please. What is the date of the endorsement? 


A June 17, 1968. ! 
| 
i 


Q When was the check cashed? 
A Well, it was endorsed, that was the beginning of the 
cashing procedure, June 17. | 
Q What is the date June 19 on the check? 
A ‘That is the date it was paid by the bank when it came 
back to Bankers Trust Company. 
Q It was paid on the 19th. 


MR. KRASH: If Your Honor pleaee, I would like your 


Honor to take note this check was negotiated after the opinion 
of the Secretary of the Interior was issued on the i7th, it 
was cashed after the temporary restraining order was issued. 

THE COURT: Very well. | 

BY MR. KRASRH: 

q Now, does the name of any authorized officer of the 


Union Oil Company appear on the check? 


A No. 
MR. KRASH: That is all. Thank you. 
MR, MC KEVITT: That's all. 


(The witness was excused.) 


Thereupoo, 
JOHN L. RANKIN 

was called as a witness by the defendant, and being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. MC KRYITT: 
What is your name, please? 
My name is John L. Rankin. 
What is your address? 
513 Ashlong Drive, Harahan, Louisiana. 
Where are you employed? 
Hew Orleans Office, Bureau of Land Management. 
What is your title? 


Manager. 
As|manager you conduct the socalled sales of leases 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


outer continental shelf? 
Yes, sir. 
In your capacity you conduct the sale on Mey 21st? 
A IT did. 
Q And you recall at that time opening the bids on 
specific Tract 2287 
A Yes. 
Q Now, at the time that you opened the bid would you 


describe briefly what occurred? 
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A Well, when I opened the bid I noted that the bid was 
not signed. I turned it over and saw the only other enclosure 


| 
with it was a check. Iwas rather taken aback and I announced 


that I had a --not an unsuccessful bid but an unacceptable bid. 

Q Before you opened this particular bid had you opened 
some bids previously? ! 
| 


A To the best of my recollection I had opened two pre- 


And the names? 


vious bids to this tract. | 
| 


I couldn't -- no. | 


This bid you are talking about, who subsitted that 

That bid was submitted by Union Oil of California. 

You said something to the effect that this bid was 
unacceptable or unsigned? 

A Yes, sir. | 

Q Now, thereafter did you continue to open the bids? 

A I read the remainder of the bids on the tract and 
after I did it was apparent because I keep the high bids actually 
on top of all other bids, it was apparent this wep the high bid 
for the tract. | 

Q When you announced the bid was unacceptable, did you 
consider that rejecting that Hid? i 


MR. KRASH: Objection, Your Honor. 


suggestive intent of he authorized officer is not the issue. 
The issue is how would a reasonable person have understood, 

placed in that circumstances, what he would think. In other 
words would someone present at the bid opening heard hia aa 
this is not an acceptable bid, wint would such a person have 


understood? 
THE COURT: I'll austain that objection. 


MR. MC KEVITT: Your Honor, may I state one of the 
very things they are stating here, the manager rejected the 
bid, and that is simply a matter of words. 

THE COURT: He didn't accept the bid. 

MR. MC KEVITT: Wo, he did/’t. 

THE COURT: Did you have authority to accept or reject 
the bid under your arrangement as agent of the government? 

A If it please the Court -- 

THE COURT: You can answer the question. 

A I understand I do provided it is by formal decision. 

THE COURT: You mean every time you accept or reject 
a bid you get a formal decision? 

A Yes, sir. 
THE COURT: Every bid that is entertained? 


A Yes, sir. 


THE COURT: It is not final until you get a formal 
opinion. Where does that come from? 
A I sign those decisions. 
THE COURT: You sign the decisions? 
Yes, sir. 
THE COURT: All right. 
BY MR. MC KEVITT: 
Q Yodlareitathingitierefeboociiherhtghisteuereachvee: 
Mr. Rankin? In other words when you have the high bid you 
accept or reject by formal decision? 


A That's right. 

Q For instance if you have ten bidders in @ sale and 
the other bidders, they can @me and pick up their checks? 

A Yes, sir. We announce as the transcript shows, they 
can pick up the unsuccessful checks at 8:00 o'clock the following 
morning. 

Q If you are going to either accept or reject a high 
bid you do that by decision? 

A Yes, sir. 

Q I would repeat the question then, when you made the 


| 
announcement with respect to the Union bid at the time you 


opened it, did you consider you were rejecting that bid then? 
MR. KRASH: Your Honor -- | 


THE COURT: When did you make the decision formally 


or infermelly? When did you naify these people, the plaintiffs 


in this case, that the bid was rejected? 
A There has been no such. 

THE COURT: You never notified then? 

Ko. 

THE COURT: Let's proceed. 

MR. MC KEVITYT: Your Honor, we are getting confused 
talking aboat Union and -- 

THE COURT: I think it is clear. Did he ever notify 
the plaintiffs their bid was rejected, except what you said 
there when the bids were opened? 

A Mo. 

BY @&. MC KEVIT?: 

You didn’t send their check back? 

Now I am getting a little confused. 

THE COURT: Suppose you finish your direct examination 
and counm] for plaintiffs may cross examine. 

MR. MC KEVITT: Your Homr, at this point we are 
directing my questions to the statement this gentleman rejected 
the Union bid and I am asking him did you at any time reject 
the Union bid? 


A No, I made no formal decision rejecting the Union 


Q At the end of the sale what happened with respect to 
the Union bid? | 
A Iwas informed by Mr. Burney who is an assistant 
director of the Bureau of Land Management that the entire Union 

bid plus the check was to be forwarded to the solicitor. 
Q At that point it was referred up the line to the 
Secretary of the Interior's office? 


A Yes, sir. | 


Q Now, what did you forward, what was sent along to 


Washington? 
A The bid letter, the check itself, and wilac you have 
referred to in the proceedings as the cover letter. 
Q Had you seen the cover letter at the time you opened 
the bid? 
A I had not. 
Q Now, what then did you do with the check submitted 
by Superior, I guess was probably signed by Ashland, the 
second high bid? 
A I retained that check for a number of days and deposi 
it to the suspense account. 
Q Did Superior or Ashland ever ask to have that check 
returned to them? | 


A No, sir, not to my knowdédge. 


Would you have returned it if they asked for it? 
Yes, sir. 


Why did you have it cashed? 


Well, it has been my instructions that I can keep a 


remittance no longer than 72 hours without depositing it. 

Q Unless it was picked up by them you simply put it ip 
@ suspense account? 

A Yes, sir. 

Q Would you explain what a suspense account is? 

A Well, a suspense account is an accout in the Treasury 
Department where the funds are not obligated, they are not 
earned in other words, and a refund can be made simply by 
accounting by the fiscal officer who deposited the money. 

Q When you cashed that check did you intend that to be 
an acceptance of the bidy by Superior? 

MR. KRASH: Obdjectian, Your Honor. 

THE COURT: It is very easy for somebody to say what 
they intended to do several months agao after everything has 
come to light as it is now. I think this is a question the 
Court can decide from the facts of the case,what his dntect was 
cap be derived from his actions. 

MR. MC KEVITT: I can tie it into an ordinary act. 

It seems important this gentleman accepted, and I think the 
record, since he is here, should have his answer to that 


particular question whether he did or did not. 


THE COURT: All right. 
BY M&. MC KEVITT: 

Q Answer the question, by cashing the check and putting 
it in the suspense account you accepted the bid of Superior? 

A No, if I had intended to accept the bid of Superior 
these present proceedings discussed, I would have forwarded 
them a lease or three copies of a lease with a dedsion. 

Q In other words, what does your reputations provide 
as far as accepting a bid is concerned? What is your procedure 
where you are going to accept a bid? | 


KRASH: Your Honor, I think the best evidence 


COURT: --the best evidence is the regulation. 


MR. MC KEVITT: Right, Your Homwr. 
THE COURT: Any objection? I'll sustain the objection. 


MR. KRASH: I object. 


THE COURT: I sustain the objection. 


BY MR. MC KEVITT: 

Q In following the regulations what do a do when you 
determine to accept a bid? | 
A When we have finally determbed to accept a bid we 


forward to the successful bidders three copies of a lease with 


a decision which requires the leases to be executed on behalf 


and the return with this of t he balance of the bonus pilus 
the first yeers ennual rentel and eny bonding requirement 
that may be required. 
Mm. MWC ERVITT: Would you mark this, please? 
THE DEPUTY CLERK: Defendants’ Exhibit I marked 


for Identification. 


@efendants' Exhibit I was 
marked for Identification.) 


BY ®. MC EEVITT: 
Q After you sent the material to Washington for ea 
gecision did you eventually receive directions from Washington? 
A Yes, sir, I did. 
Q What was the essence of those instructions? 
A The essence of those instructions was that the 
Secretary had to award the lease to Union. 
I¢ it was sufficient in amount, is that correct? 
Yes, sir. 
What did you do after that? 
I called Union Oil in Houston and I don't believe 


I got a response from Mr. Bolding so I called the local office 


of Union and they sent a representative over to pick up the 
lease. 


I hand you Defendants’ Exhibit I and ask you what 


A This is en accounting by us for the one-fifth deposit, 


This is a formal decision. | 
Page 2 is the formal decision which enemies leases 
for execution end the return of the balance of the bonus plus 
the first years reatel. | 
Q This 1s a stenderd form you use vhen trenaaitting 
leases to indicate you accepted them? ! 
A Yes, sir. ! 
Q What is the third one? 


A The third is the receipt which we extracted from 
the representative Union Oil of California which acknowledges 


receipt of this Texas Tract 228 which is identified as 


Serial Bo. OCSG 1723. | 
Mm. MC KEVITT: For the record, I will offer this. 
MR. KRASH: May we stipulate that while page 2 bears 


| 
the date May 21 it was actually predated, that is the opinion 


which was issued June 17. | 


MR. MC KEVITT: Well, Your Honor, this is the date 
of the sale. | 
| 
THE COURT: What is the date of the sale? 
| 
| 
MR. KRASH: But this is issued after the Secretary's 


MR. MC KEVITT: May 21, 1968. 


MC KEVITT: Correct. 


THE COURT: With that stipulation it may be received. 
THE DEPUTY CLERK: Defendants’ Exhibit I marked 
as received in Evidence. 


@efendants’ Exhibit I was 
received in Evidence.) 


BY @. MC EEVITI: 
Q After you sent Exhibit I to Union O11, whet happened 
after thet with respect to thion 011? 
Let me put it this way: has the lease been returned 
by Union? 
A Yes. 
You know when that was returned? 
Yes, sir, it was returned last Friday. 
And whet wes accompanying it, anything? 
A cover letter which was in the nature of a receipt. 
How about the rest of the bid? 
The balance of the cash bonus plus first years rental 
wis presented with the executed lease form. 
Q Have you cashed any of those checks? 
Mo, sir. 


They are being retained? 


Yes, sir. 
In your office? 


Right. 
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Q Now, what did you subsequently do with respect to the 
bid deposit of Superior? Strike that. I don't ween subeequanti 
what did you do with the bid deposit of Superior efter it w as 
cashed and put into the suspense account? 
They were issued a refund. 

In other words that monsy was sent back to Superior? 
Yes, sir. | 
Do you have an idea of the approximate time? 
I have none. 


That was sent back by regular government check? 


Treasury check. 


You didn’t iseue that? 
No. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


It was sent back, the deposit was returned to Superior? 
THE COURT: Louder, Mr. McKevitt. | 
I have seen evidence, yes, sir, that it was returned. 
BY MR. MC KEVITT: 
What wes returned? 
That the check of Ashlend actually, vho vas the 
was returned. | 
MR. MC KEVITT: That is all. 


THE COURT: You may cross examine. 


BY mm. ERASE: 

Q Me. Rankin, you were present in the courtroom this 
morning when the transcription of the opening of the bids was 
pisyed? 

A Yes, sir. 


Q Was the transcription a true snd accurate recording 


of the statements you mde at the time the bids were opened 


on May 21? 

A Yes, sir. 

Q Now, sir, you recall that following the opening of 
the bids that you had a conversation in the grand balirocm with 
Mr. George Harden? 

A Yes, sir. 

THE COURT: Spell the last name. 
MR. KRASH: H-a-r-d-e-n. 
Would you identify Mr. Harden? 

A Mr. Harden, I believe is a vice president of Kerr- 
McGee. 

Q Do you recall stating to Mr. Harden you never seen 
a situation of an unsigned bid and the only one snalagous was 
one signed by an alien who was unauthorized and wes rejected? 

A I don't recall anything about en alien. I do recall 
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| 
seying this is the first t ime in my experience I sev en 


unsigned bid. It still is the first time. | 
Q Now, sir, you testified when you opened the bid, 
what you had of Union, what you had was the unsigned bid, 
defendants’ exhibit A for Identification, aud the check and 
that was all that was in the envelope in front of you, isn't 
that right? | 
A To the best of my recollection. | 


Q I show you defendants’ exhibit C which wes trans- 
mitted --the transmittal letter. That letter was mot in the 
envelope was it? | 

A No, it was not. ! 

Q It w as not. As a matter of fact, oo hadn't even 
seen this letter at the time you opened the bid, isn’t that 


right? 


A I already stated that. | 


Q You had not seen it? 


A I had not. 
Q All right. I ask to have it marked as Plaintiffs‘ 
Exhibit 6 for Identification, the regulation, Your Bonor, 
Order No. 575 of the Department of the incerton! 
THE DEPUTY CLERK: Plaintiffs’ Exhibit No. 6 is 
werked for Identification. | 


(Plaintiffs' Exhibit No. 6 was 
marked for Identification.) 
| 


BY MR. KRASH: 

Q Mr. Rankin, I show you Plaintiffs’ Exhibit 6 for 
Identification and I direct your attention to the language 
which reads: pursuant to the authority, etc. It says thet 
the manager of the Outer Continental Shelf is authorized 


to take a11 action in connection with the following -— and at 


the bottom says—- mineral leases of submerged lands in the 
outer continental shelf. 

You are the manager of the Outer Continental Shelf 
office to whom this regulation was addressed, isn’t thet right ? 

A Not at that t ine. 

Q Well, you are the present incumbent, isn*t that right? 

A Right. 

Q This is the regulation under which you take action 
in connection with these bids, isn't that right? 

A Right. 

Q All right. Thank you. Now, sir, the fact is that 
you reject bids at the time or within a day or two after, isn't 
that right? 

A Just according to what you mean by "st the time". 

Q Bids are rejected the same day of the bid or the 
next day, isn’t that right? 


A Ho, they could go longer than that. 


Q They could go longer but could also be 

ien't t het right? | 
A =‘ Right. 

Q The seme day, right. How, I ask to have marked 

eas Plaintiffs’ Exhibit 7 this letter. 

THE DEPUTY CLERK: Plaintiffs’ Bxhibit Mo. 7 is 

marked for Identification. | 


(Plaintiffs’ Exhibit Mo. 7 was 
marked for Identification.) 


BY M®. KRASH: | 

Q Mr. Renkin, would you please identify this letter? 

A Thishemectelicolbelsicopyictitneldectsionkwbichit 
signed Mey 24, 1968 which rejected the bids of Sun Oil Company 
for ten tracts. | 

Q I want t o direct your attention, str, to the para- 
graph under where the tracts are numbered and listed, reading: 
Checks submitted with the 18 other rejected Sun O11 Company 


bids are returned here and are itemized on attached list which 


are designated Exhibit A. | 
It is a fact you returned uncashed the Sun checks 
| 
qpen their bid was rejected, isn't that right? 


A Must be. 


A Yes, sir. 


| 
| 
| 
Q Must be? ! 
| 
| 
| 
| 


Q Mew, sir, I wass to direct your ettention to the 


next paragraph in which you easy Sum Oil is allowed the right 
of appeal te the Director of the Bureau of Land Management in 
accordance with reguistions; end you siso seid taking of 
appesl must be in strict compliance with regulations, wes your 
statement, ween't it, Mr. Rankin? 


A Yes, sir. 
Mm. ERASE: May I have this marked? 
THE DEPUTY CLERK: Pisintiffs’ Exhibit 8. 


(Plaintiffs' Exhibit Hot 8 wes 
marked for Identification.) 


BY mm. ERASE: 

Q ew, sir, I direct your attention to Plaiatiffs' 
Exhibit 8. Would you identify thet? 

A This ts a similar decision rejecting bids in this 
cease cf the cumbine. 

Q Im this instance é@sulg also your practice to return 
wncashed bids which were rejected, isn’t that correct? 

A Yes, sir. 

Q Speek up. 

A Yes, sir. 

Q In this instance you also advised the party whose 
pid was being rejected they must take eppeal in strict comp- 
tiance with the regulations, isa’t thet correct? 

A That is right. 
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Q Mr. Renkin, I went to adéress your attentien te 
your practiae in esunection further with this check cashing 
matter. Are you fentliar with the regulations prescribed by 
che conemt-Aecounting Otfiee with mapect t» heniling of 


checks by bidders? 


A W&, I couldnt say thet I have any other familiarity 


than whet is related to me by cur financial officer. 
Q I shew you Section 12.2 of the regulations of the 
General Aceounting Office, Pelicy and Precedural Manual for 


Guidance ef Federal Agencies: 
“All eollections received by agencies 


and accountable 


officers shall in so far as pessible be deposited daily 
with an authorized depesitery -- except checks and money 


orders received as bid deposits which shell be returned 


mosshed te unsuccessful bidgers.” 
Rave you ever seen thet regulation? 
A I have seen it. 


Q Isn't thet your practice to return uncashed checks 


of unsuccessful bidders? 
A Te is, to the unsuccessful bidders. 


Q With respect to the refund of the check of the 


Superior O11 Company, do yeu know when thet was 
A Wo, I dp ust. 


sent eut? 


wR. KRASH: Will the Defendant mes the check 


was sent to us after the TRO was sent on June 197 I 
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have the envelope, Your Monor, postmarked June 19. The 


witness doses net k now. 
Your Honor, I have mo further questions. 
Tat COURT: Any further q usstiocns? 
REDIRECT EXAMINATION 
BY M@. MC EKVITT: 

Q In a situation where these bidding sales, where you 
have r ejected e high bid, w hat do you do with the remeining 
bids? 

A Where we have rejected a high bid? The only cir- 
cumstance we have hed similer to this was s case of British- 
smsrices. We rejected t heir high bid for lack of sufficient 
deposit. In other words they lacked encugh monsy to having 
the cas-fifth and we rejected the second high bid of not being | 
sufficient. We didn’t consider it to be adequate. 

Q I am talking more generally you heve 2 situation where 
you reject say the high bid,for instance ssy for some reason, 
what do you do? You then go dom and accept any other bids? 

A: I don't believe we have ever hed the thing heppes 
outside the two cases. 

Q You reject 211 bids if you cen't accept the high 
bid, isn't thet it? 


A I believe thet was the only other bid, yes, sir. 
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Q Im thie cese for instance, if Union's bid hod net 
nese sceepted would you heve eccepted Superior’? 
wm, ERASU: If Your Honor pleess, I don't think his 
TR COURT: ‘The question is whet wes in his mind at 
thet time. All right, anewer it. | 
A Would you mind restating the question, pleese? 
qmE COURT: Mr. Reporter, read the question. 
THE REPORTER: “In this case for instance, if 
Union's bid hed uct been sccepted would you have accepted 
Superior‘ s?” | 
A he. 
BY IR. MC SEVITT: 


Q In other words you hed the right to reject all 
bids, is that correct? | 

A Yes, sir. 

Q Im this case why did you meke an exception of 
Superior’s check? | 

A Well, I felt that the i ssue wes joined because both 
parties certainly presented themselves to me in no uncertain 
teras. | 

Q Both were arguing in front of the Secretary at this 


cime? 


A Yes, sir. : 
| 


Q During thet time you cashed their check end put it 
in the suspense sccount? 
A Yes, sir. 
wm, MC EEVITT: May I have this marked? 
gum DEPUTY CLERK: Defendants’ Exhibit J is marked 


for Identificaticn. 


@efendants’ Exhibit J was 
marked for Identification.) 


SY Mm. MC RRVITT: 

Q I believe you testified previously, Mr. Rankin, thet 
Gnice returned the lease with their signature on it. 

1 head you Exhibit J, Defendents’ Exhibit J, and 
ask you what that is? 

A This is the cover letter which accompanied the 
retura of the three copies of the leeses forwarded to Union 
which I receipted for on t he 12th day of July. 

mM, MC EEVITT: I offer this. 
> WR, ERASH: I object, Your Honor. This is efter 
the TRO, efter the preliminary injunction. It i s @ serious 
contempt 
question indeed whether it is not an seteeft/for them to do 
anything further with this lease with en outstanding order. 
I don’t know what probative value it hes. 
we. MC KEVITT: Your Honor, I don't think we need 


gy suggestion of contempt. 


TE COURT: Please, gentlemen, don't bring thet up 
in this court again less I can act on semsthing. This is 
a matter I think we can discuss. We all know the leases have 
been signed, I take it that is correct, isn't it? 

A Leases have not been executed on behalf of the 


United States. 


THE COURT: But have been forwarded haven't they? 

A Yes, sir. 
Mm. ME ERVITT: That is the only thing the injunctica 

runs against. i 
THE COURT: It is in the record here, 

Let we ask you a question, Mr. Rankin. How long 

have you acted in the capacity of manager of the Bureau of 
Land Management in New Orleans? 


A Since 1959. 


Tm COURT: And approwimately, roughly, how meny of 
these meetings or opening of the bids have you presided over, 
approximately would you say, hundreds? 


A Mo, sir; about a dozen. 


TM COURT: What is the purpose of submitting a 
gecret bid by these various people who submit bids? What is 


the very purpose of a bid, do you know? 
A Your Mornor, that is a very difficult thing to descrit 

| 
I could relate what companies tell you; I cen Folate whet stud: 


of different bidding procedures proclain. 
| 


THE COURT: Don’t you know from your experience the 
reason why companies or individusls submit bids for the purpose 
of purchesing ofl leases or sale, don't you know? 

A I am afraid I just don't understand what you meen. 

TM COURT: Why do they submit, or why doss @ cor- 
poration or an individual submit a sealed bid? 

A It is my experience that they submit them because 
they went to purchase the rights to drill for cil and gas. 

THE COURT: Den't they do it because they don’t want 
any of their competitors to know how much money they are 
offering for a right to drill on a certain tract? Isn’t that 
the real purpose of submitting a bid? 

A Yes, sir. 

THE COURT: ‘Talking about the sanctity of a bid, 

you have heard that heven't you? 
A Yes, sir. 

THE COURT: What wes the purpose of all these people 
meeting in the ballroom when the bids were opened, do you 
know thet? 

A Yo see who wes the highest bidder. 


{HE COURT: What were your functions on that occasion? - 


What were your duties in connection with the opening of the 
bids, just what were your functions? 
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A ay emer tence) t Hemmer se reser ee kev en ten eaeekeman rene 
ell the bids. | 
HE COURT: And accept the highest bid or reject « 


vid? | 
A It is ¢ matter of when this is done. Certainly I 
would not be able to say look at « check and say this is 3 
fifth of a $43 million bid. 
Tm COURT: 
ago, or I think ome of the comsel, suppose you hed received 
e@ check in the amount of $2 million fram the plaintiffs here 
fastead of the amount of one-fifth es required by the regu- 
lations, would you have approved that bid thea? 
A Mo, sir, I weuld have rejected it. | 
THE COURT: You had the power and right to reject it, 
dida’t you? | 
A Yes, sir. | 
Tm Court: Thislt omusasleth soecuucdiaaptelctoes 
qnd unambiguous. You first mention the next tract {s 228, 
there are nine bids, then you mention what the bids are, then 
yu eaid this ,"the next bid, gentlemen, I regret to emnounce, 
ctslnextibie)telmct acceptable) bid!) it hasinot)seanteSqued- 
At t he bottom you said: gentlemen, the ...the,. .unsuccessful 
bid, or rather the...the...umacceptable bid, was a bid that 


wes not signed end it wes ...ah...im am amount greater the 
the highest bid tint I reed.” 
Yeu osrtainly didm’t eccept that bid, did you, dy us 
thet language? 
A = Mo, sir, I did not accept the bid nor had originel 
jurisdiction of the Secretary not been exercised I would have 


rejected it om my own decisica. 

THE COURT: When you deposited the money in the 
benk you exercised dominion over that, the goverment hed 
control over the check for $2 million? 

A ew which check? 

THE COURT: Talking about the deposit, the 20% the 

plaintiffs pet up in connection with their bid for Tract 228? 
A ave we talking about Ashland's check in behalf of 
the company? 

THE couRT: I suppose thet is his name, I am not sure. 
Is thet his neme? 

Mm. ERASH: Yes, Your Honor. 

THE COURT: You didn’t give thet check back imediatel: 
or the next day to the plaintiffs, did you? 

A Wo, sir. 

{HE COURT: ‘he check was deposited end wes honored, 

correct, even though you call it a suspense sccount? 
A ‘Yes, sir. 


| 
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| 
TNE COURT: You hendied checks thet amount, I'd say 
Literally to millions and millions of dollars during the time 
you have been manager? 
Aa Yes, sir. 
THe COURT: Do you know of any cose vhere en employee 
of yours hes ever stolen ons of those checks or tried to cash 
one of theses ehscks? | 


]ME COURT: Wever heard of it? 
Ho, sir. 
THR COURT: You don't suppose it would be possibie 


| 
| 
A= Me, sir. | 


for a young men to steal e chock of $2 million snd he ves not 
the payee and took it to a benk in Hew Orleans and tried to 
cash it, younsver heard that, have you? | 
A He, sir. | 
Tm COURT: I don’t think I have any more questions. 
mm. BRASH: I have no questions, Your oser. 
Ts cour: Ail right. | 
REDIRECT EXAMIMATICH 
BY Mm. MC REVITT: 
Q tir. Renkin, your cashing of these checks you hold 
is part of the policy of the Department, is that not right? 
You are told te cash these checks after you had them any length 


of time? 


A Yes, sir, it is part of what I understand to be 
Departmental policy not to hold a check. 
Q Was there other checks at this very sale you put in 
the suspense account rather than return? 
A Originally we put the tctal deposit in a suspense 
account, yes, sir. 
Q On some other tract? 
A On all of them. 
Q Not all of them under this particular tract, you E 
didn’t put Union -- 
A --no, but we put all the checks representing the 
one-fifth deposit on the high bids. 
Q High bids? 
Yes, sir. 
You! did this before you made the decision to reject? 
Right. 
nc* have large checks remaining uncashed? 


Yes, sir. 


A 
Q 
A 
Q You did this simply because of government policy 
to 
A 
Q 


Although an employee couldn't have cashed it he 
could have lost it easily? 
A Well, that is some worry when you have a number of 


checks. 


Q Thet ie one reason you want to get them out of your 


hands inte the suspense eccount? 
A Yes, sir. 
wm. MWC EEVITT: That is all. 


| 
| 


Tae COURT: Counsel for Uaien G11, do you wish to 
@k questicns? | 

Im. COLE: Mo, thenk you, Your Honor. 

THE COURT: Plaintiffs’ counsel I think offered, 
or at least hed a witness identify 6, 7 and 8. ‘Do you offer 
chen? | 

MR. ERASH: Yes, I wish to offer then. 

TE CORT: Any objection? | 

W.. MC REVITT: To keep it im order I want to meke 
sure I offered the lest of mine. | 

[ME COURT: I think you have. 

wm. MC BREVITY: Mo objection to 6; 7 sad 8. I object 
to unde —- on the grounds of irrelevancy, Your Honor. 

THE COURT: I'll receive it. | 

UE DEPUTY CLERK: Plaintiffs’ Exhibits 6, 7 and 8 
ceived in Evidence. 


(Plaintiffs’ Exhibits 6, 7 end 
8 ware received in Evidence.) 


mm, MC MVITT: Call Mr. Bolding. 
THE COURT: Excuse me. I think there will be scm 
argusent after this? I think we better regses for lunch now. 
We'll recess till 2:00 o'clock. 

(Q@ecessed at 12:30 p.m.) 


AFTER RECESS - 2:00 p.m. 
THE COURT: All right, gentlemen. 
wm. MC REVIT: If the Court please, I would like to 
recall Mr. Renkin. 
Tm couet: Yes. 
JOEM L. RANKIN 
resumed the witness stand, end having been previcubjy svorn, 
wes examined and testified further as follows: . 
FURTHER REDIBECT EXAMINATION 
BY &. MC REVITT: Mr. Clerk, would you mark this. 
2 ‘3B DEPUTY CLERK: Defendants" Exhibit K marked 
for Identification. 
| (Defe: dants’ Exhibit K was 
marked for Identification.) 
Qec. McKevitt hends to Mr. Krash.) 
BY M. MC REVIT?: 
Q You mentioned s British-smerican cese during the 
course of your testimony, Mr. Rankin? 
A Yes, sir. 


| 
rr. 88 
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QI hand you a copy of Defendants’ Exhibit K and est 
you whet that is? I will put it this wey: ie thet the 
Comptroller General's opinion in the British-smsricen matter 
you were referring to? | 
a Yes, sir. | 
i. MC MEVITT: I offer this, Your Honor. 
THE COURT: Amy cbjectica? | 
WR. ERASH: I think, Your Homer, it is not evidentisry 
it is aergusentative. | 


THE COURT: It will be received. 


| 
7MR DEPUTY CLERK: Defendants’ Exhibit K is marked 


received in evidence. 


(Defendants’ Exhibit K was 
received in evidence.) 


BY mM. MC EEVITT: 

Q Mr. Rankin, going beck to the time when Mr. Burney, 

you said, told you to send the Union material to Washington, 
at that time you sent including the Union check to Washington? 
A Yes, sir. | 


Q And the other checks you retained? | 

’ I believe you testified thet the Superior check was 
cue that you kept there but you mde no perticuler effort to 
return it to Superior. How, wen itelisriyoulasantr return it 
to Superior, then being the highest bidder? | 


A XI just didm't feel umiless I were called upon to 


yelingzish the check thet I had any choice in the matter. I 
assumed the Secretary assumed criginal jurisdiction in the matter 
and I could take ao actica. 

Q Semething might come out of Washington thet might 
effect these bids? 

A Well, sir, I think a fair statement is that it was 
common knowledge the issues was joined in Washington by both 
perties esacerned. 

Q That wes en unususl situsticn and two checks were 


Yes, sir. 
This wes because the entire matter was in Washington? 
Yes, sir. 
Then et what point did you deside to put it in the 
suspense account? 
After I held it ower 72 hours. 
Wes the entire matter still in Washington? 
To the best of my recollection &€ was, yes, sir. 
’éd remained in Washington until the Secretary's 
opinion came out? 
A Right. 
Q During thet time you never did have any request from 
Superior or Ashland to have the check returned? 


A He. 
Q 4t the same tine when you sent the Unica bid to 


evaluation with respect to the acceptability of | 
as far as amount wes concerued? | 
A Well, Mr. McKevitt, I have testified thet hed it not 
been in my conception removed from my jurisdiction that I would 
have rejected beth bids,that of Union end thet of the Superier 
group, | 
Q So a t no time did you make en evaluation that 
Superior’s was en inedequate bid? 
Mo, sir. 

What would lead you to — | 
MM. ERASH: Objection. We said he made no deternin- 


TH COURT: I think Mr. McKevitt is testifying. He 
is asking a lot of leading question and I haven't heard any 
objections. | 

WM. ERASH: I object to this. 

WM. MC EEVITT: That is all. 

FUEWER. RECROSS EXAMINATION 

BY MM. ERASE: | 

Q You never made eny determination about any inade- 
quacies with your superiors, did you? | 


A Well, egeia in my opinion it would have to be by 3 
fermal decision. Certainly I know what I intended to do. 
Q You never commmicated any decision to Superior that 
their bid was inadequate? 
Aa Bo. 
THE COURT: How usny accounts ere meintained besides 


the sceallied suspense account? 


A We heave a suspense ececunt, the earned account, weigh 
ef course goes to tip general fund ef the Treasury, and vs heve 
an escrow account. 

THE COURT: How about say the other bids that heve 
been sccepted, do you ever put any checks into the suspense 
eccount? 

A Yes, sir. As I have testified previously, we put 
all checks representing the high bids, that is representing 
the ome-fifth of the high bids, in the s uspense sccount at 
this sale. 

THE COURT: You know of any part of the regulations 
spplicable to this situation that we are inquiring about that 
the plaintiffs did not comply with? Do you know of any part 
of the regulations regerding bids, how they are prepared, 
that the plaintiffs did not comply with? 

A Wo, not to sy knowledge. 

Tm COURT: That is ail. 
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SY Mm. M RVITT: | 
Did you feel that the pleintiff had bid a sufficient 


1. HRASH: Objection, Your Honor. le just testified. 
Tm CoumtT: Me anqwered the question, he said he dida’t 
know ony part of the reguistion they didn't comply with. 
§ne's proceed. 
WR. MC HEVITT: Thet is ell, Mr. Rankin. 
(the witness was excused from the stand.) 
Thaemper , | 
WILLIAM F. BOLDING 
was called as a witness by the defendants, and having been 
duly eworn, wes examined and testified as follows: 
DIRECT EXAMINATION | 
BY M&, MC EEVITT: 
Give your name, pleases? 
Wilitem F. Bolding. 
and what is your eddrese? 
$218 Greenber Street, Houston, Texas. 
Where are you employed? 
O11 Company of California, out of Houston, Texas. 
In what capacity? | 


> © > &6 & B&B FF fC 


Manager of Lands for Government Division. 


Ave you an officer ef a esupany to efgth: bids? 
Yes, sir. 
Ané subuit then te the goveransat? 
Yee, sir. 
tr. Belding, you are feniliaer with the actual 
situation in this ense. I refer te whet are Defendants’ Exhibits 
B and C and ask if you are the Mr. Belding who signed this 
letter which is Euchibit C md sent it aleng with the bid which 
is Exbibic B? 
A Yes, sir, I a. 
Q Tt eall your attentices to Exhibit B and ste there 


is no signaters which fellows the neue ef Yaion Oil Company 
ef Califersia. 


A ‘Yes. 
Q Cas yeu advise us under what circumstances that 
Resaniset uctetgseet 
A We were in our bidding preparation of the bid, pre- 
paring the bid and had preef-read the first one. 
mm. KRASH: Your Honor, could the witness speak uw, 
I can’t hear bin. 
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A We hed proct-read the fixet bid end wes i'n the 
procese of proef-reading the second bid and a person entered 
the room end sat down end talked to us and broke our sequence 
of efforts and he then got up and left and we just failed to 
eign the bid. We then went on to the third bid,prepared it 
and signed ic. | 

Q Was there any intention om the part of Union or your 
part to eubsit an unsigned bid which would give you an advantage 
seieiaia = | 

Mm. ERASH: I must object, Your Banor. 
THE COURT: 1°11 let him answer. 
BY MM. MC ERVITI: 


Q Would it be comet to say it wes unsigned by mere 
inadvertence? | 
WR. BRASH: I object to thet aiso. 


TRE COURT: Theat is a conclusion. He stated whet 
he understood the facts to be. All right. 
BY M. NC ESVITT: 

Q When you submitted these bids with the letter did 
you consider they were a binding bid on Union -— 
MR. BRASH: Objection. | 

Tm COURT: I think the document speaks for itself, 
the paper, the bid t hat is in evidence. | 
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BY Mm. MW MVIOT: 
Q Put ic this way: have you er your company made any 
cententions the b id might uct be binding on you? 
mM. HRAGE: Objection. 
THE COURT: That is conceded, there is no contention 
about t hat. 


BY Mm. MW EVItTr: 
Q After the Secretary's decision in this case, Mr. 


Bolding, did your company receive a decision from the manager 
pius the forms ef leases? 


Yes, they did. 
Were those leases returned executed by your company? 


Yes, they were. 

Along with the remainder of the bid amount? 

Yes. 

fad the bond? 

Yes, sir, returned the executed leases along with 
our check, along with the balance of bonus and the first yeers 
reat. 

Mm. MC EREVITT: That is all. 

CROSS EXAMINATION 

BY WM. ERASH: 

Q Mr. Belding, you prepared and submitted s substentisi 
auuber of bids for Union Oil Company, have you not? 


A Yes, sir. 


require bide must be signed? 

A ‘Yes, sir. 

Q dad is it fair to say thet im prepering bids © is 
the normel prectice in the industry for individuals responsible 
to exercise very great care in submitting the bids? 

4 ‘Yes, sir. 

Q dad directing your attention to the bid envelope of 
Union Oil Company, it contained two documents, Defendants’ 
Exhibit B --I°1l show that to you, (hands to wituess) this 
document; and it also contained the certified check or the 
cashiers check of Uaton Oil, right? 

A Yes. 

Q Your neme ag authorising officer did not appear in 


that envelope on eny document, did it? 
MM. MC EEVITT: I believe thet is arguing with the 
The documents speak for themselves. 
TM COURT: Aren't they in evidence? | 
MR. ERASH: They are in evidence. | 
BY @. BRASH: 


Q Mr. Bolding, does the Union Oil Company own the 


eract adjacent to Tract 2287 
A Union and Mobile jointly ow it. 
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WH. MC EBVITT: You mean own ox lease? 
2. ERASR: Lease. Union hes a lease with Mobile on 
the adjecent trect? 
a Ts. 
Q as the Corps of Engineers issued a permit to Unica 
and Mabile to begin cperations with respect to thet tract? 
& I do ast know since Mobile is the cperg@ter. 
Mm. ERASE: I have ao further questions. 
Mm. MC ERVITT: That's all. 
CROSS EXAMDMTION 
BY MR. BOB: 
Q Me. Belding, will you please refer to Exhibit C? 
I believe you have it before you there, the istter dated 
May 20, 1968. 


a Yes, sir. 


Q Dees it not read attached ere the following sealed 
bids im commection with Texas Offshore Sele and listing among 
theese stteched bide the bid on Tract No. 2287 

Yes, sir. 
Were those bids physically attached to this letter? 
Yes, sir. 
Were they delivered in that state timely pricr to 


the opening of the bids on May 21? 
A Yes, they were. All three bids were paper-clipped 


to my trenemittal letter, handed to the lady receiving the 


bids prior te the sele. | 
| 


wR. DOYLE: Thank you, sir. Ho further questions. 
WM. MC EEVITT: Thet is all. 

(The w itness was exeused from the 
WM. MC MEVITT: Call Mr. Petty. 
Thereupon , 

ARBOLD E. PETTY 
was called by the Defendants, end having been first duly sworn, 
was examined end testified as follows: : 

DIRECT EXAMINATION 


BY MR. MC EEVITT: 


State your name, please? 
Arnold E. Petty. 

4ad your address? 

705 North Overlook Drive, 
Where are you employed? 
Bureau of Land Management. 
And in what capacity? 


rr © > © FPF © PP 0 


Chief of the branch, Finance. 
Q In that capacity do you have ary assignment in 

connection with lease-sales in the Outar Continental Shelf? 
A Yes. 


Q hee? 

A Generally I go to all seles end am responsible te 
seeing t he monsysent in or delivered by leasees is accounted 
fer by deposit er returned to then. 

Q Your commectice is primarily the fiscal ead of the 
seles? 

Thet is ¢ orrect. 

Q Did you attend the sale -- have you attended aay 
number of t hese sales? 

A T have. 

Q dad after the manager opens the bid and announces 
what the bids are, what is t he practice thereafter? 

A I have a staff generally of five people who are 
busy verifying the type of check that is submitted, whether or 
mot it is am appropriate check, whether or not the amount is 
sufficient, end that t he high bid goes in a perticular folder 
which will leter go to Mr. Renkia. 

Q Cae you describe briefly what occurs after the bids 
are opensd to determine the high bid? 

A Generally there is a group thet meets at the office 
-- let me say first the sale is generally not held in the 


office, it is held in a separate room end in this perticular 


case, May 21, the sale was teld in a separate building. after 


the sale the high bids are returned to the office together 
with the staff and evaluated. 


Q Mould you explain vhet evalustion of the bide means? 
A Yo determine whether or net the amount bid is euffic 
mother it is the fair market value, whether it is a fair value. 
iin a ceagaaaaiad a 
Thet is my understanding. | 
Weether the amount of the high bid ie ouffietent? 
That is true. | 


Q In case you determine the high bid is not sxfficient 


what is done? | 
Tere wilt be a formal rejection, witch Me. Renkin 
gives. 

Q Rejecting what, all bids? 

A Ho, just t he one bid Witt be fermaty rejected The 
other bids other t han the high bid is handied informelty, 
where the checks are just returned to the people. Generally 
there is no controversy about those. 

Q In that situation you readvertise the srea, is thet it? 

A I would assume they would | 

Q Mow, if the meneger determine 2 bid is to be accepted, 
what is the procedure? | 

A He would, as he testified, he would issue a decision 
together with his three copies of his lease form. 

Q Then when the lease forms are returned? 


A Me would thee have the four-fifths boaus plus the 
firet yeage reetal which would be deposited to the appropriate 
account. 

Q Then he signs the lease? 

A I essume he does. At least all that I have locked 
et heve bese signed. 

Q Galess lines have bese dram or sousthing in the 
asentias? 

Yes, sir. 

Q Are there any instances where the adequacy of the 
bid any be sent for review into the Departuent? 

A Yes, they beve bees. 

Q Is there sousbody froe the Department at these sales 
when they aske « éscisice other then tie msnager? 

ca, yes. 

As twp the sufficiency of the bid? 

As tw the sufficiency of the bid, right. 

He is somebody kigher in the echelon of the Depertusnt 
of Intericr? 

Or Bureau of Lend Manageusat, this is correct. 

Did you attend the sale on May 21, 19687 

I did. 


bid submitted by Unicon was sent in to Washington? 


I é&. 
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Q Be you recall whether the Unies depectt check was 


sent in to Weshingtes, too? 
A Te wae. 


Q Do yeu know why it was sent in? 
A Because the request hed come fren \eshingtes.  ¢ 
40 not kaow from whem, to bring the check and the bid fom to 
Washingtve. | 
And were you the one ube hed the other checks? 
I hed all the checks except Superior's. 
Superior was the Ho. 2? : 
Mo. 2 on 228. 
Superior is the plaintiff bere today? 
Thet is correct. | 
T guess the check was from Ashton? 
This is correct. 
Where was Ashton's check? | 
The Ashgen check, to my knowledge, wes being held by 
the group doing the evaluating at that ime. | 
Q Whe would that be? | 
A Mr. Bierney, Mr. Renkin and representatives from 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Geological Survey, ove other assistant director fom the Bureau 
of Land Management, Mr. Simpson. | 

Q Wow many other tracts were sold this perticular day, 
Go you have apy idea? 


A 
Q 


Agpreminzately 241. 
Bid yeu have any bids with respect te these other 


tracts thet you put into ea suspense eccount? 


I até. 

Yeu heave any iése hew assay? 

Tee. 

Why would you put some of the high bids isto the 


suspense accoust? 


A 


Q 
A 


Let ae ask you first whet did yeu 66 with the others? 
Returned in the form which they were subaitted. 

I ap talking about high dids. 

Seus high bids were rejected there end were returned 


is the form they were submitted. Those thet were acceptable 
er appeared to be acceptable wsre deposited into the suspense 
account. There usc no definite decision made while we were 


ip New Orleses to either eccept or reject any bid, no final 


Gecisice hed bese made at that point. 


Q 
A 
Q 


A 


As te the 21 you ere talking ebout? 

As te the 21. 

These tueety-one were placed in the suspense account? 
The tweety-one were returned. There were ten, asking 


s total of 31 that were ultimately formally repcted, deposited 


in the suspense eccount. 


Q 


Geeil the decision? 
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Uetil the decision was reaéered. 


Amd how wes that meney eltimetely returned? 


By Treasery check. | 
Payable out of the suspense account? 
Que ef the suspense account, right. | 
Q Generally why de yeu have the suspense account end 
why do you use it? | 
A It ig sothing more cor lees then 2 holéing eccoust 
co deposit theee monies for vhich there cen be op definite de- 
termination es te the proper disposition. | 


Q Why do you cash them, uby dee’t you just hold the 
| 

| 

A To begim with, there is generally « large amount of 


money invelved which is not good business practice nor so 


eheck? 


eccepted practice to have lying around en office. Checks have 
been lost, sislaid, autilated, so they are Gepouized as a way 
of safekeeping. | 

Q Are met of these checks cashiers checks 


A They axe all cashiars checks ex some guaranteed 
payment. | 
Q Is there any great danger of losing a cashiers ebeck 
than losing e man's ordinary check? | 
Mm. KRASH: Your Honor, I -- 


{HE COURT: Well, now -- 


A There is act. A check is a piece of paper. 
mm. MC EEVITT: ‘Thet is ell. 
CROSS EXAMDMATICN 
We MR. ERASE: 
Q Yeu tapeifies there are about 240 bids -- 240 tracts 
thich vere o0lé? 
A Yes. 
Q Is 1 eserect the goverament realised approxiuately 
$570 uiilfen dsllers? 
A Ie chat asighborheed. 
Q Wow, sir, bids of the Sum Gil Company had been re- 
jected ce grounds of inadequacy? 
A Correct. 


Q The cheeks of the Sus Oil Company given as deposits 


were returned is the form Sum gave them te the goverment? 
A Allist about tes. 
Q The ethers were returned uncashed, is that rigit ? 
4s I recall, 18 were. 

Ané checks of Coestal Stetes where their bid were 
rejected es insdequste were likewise returned and the forms 
eubuitted act cashed? 

A I chink this is correct. 


Q ow, siz, you submitted ep affidavit in counsctica 
with the appliesticn for « preldsiuery injunction en behelf 
@ the defendant. I show you the effitevit sed ask you if this 
ie the affidavit? 

A te 4s. ; 
Q Gs page 3 of this affidavit you state, end I quote: 

"pon the expiration of 24 hours after the bid 
opening, the O,ter Continental shelf office maseger 
Geposited the bid deposit of the plaintiff in the special 
suspease account established for such deposit az has 
been herein related.“ i 

evlalpetuclethtacesichstiwsslasestetsierekefesrenrass 


wasn’t it? 


A To my knowledge at that time I thought it hed bese 
Geposited. Mow the 6th day is a Moaday if you will recall. 
I later consulted with Mr. Renkin and it was on a Friday, he 


called me aad that time the Federal Reserve was closed so we 


didn’t get the deposit made until Monday. | 
Q Dut 1t was in fact deposited six days after? 
A Te wasdepesited on Meaday, correct, and sale held 
on Tuesday. 
Q Deposited ca the 27th end the sale held the 2ist, 
is that right? | 


A If chet is a Nonday, yes, sir. 


Q Bow, sir, you esid you are fanilfer with the eossunting -. 
pecesé@ures end practices ef the Department, is that right? 

A tT on 

Q I wane co shew you e useual, Gensral Accounting 
Office Pelicy and Puscedural Manual fa Guidance of Fedsral 
Agencies. I want te direct your attention to Section 12.2 
goveraiag deposit requirenssts. 

A Tam quite femiliar with it. 

Q Was the practice yeu followed here consisteat with 
thet regulatise? 

A tf tisk ic is. 

Q ‘The regulation rests, and I quote toyou: 

"all ephiestions:szeceived by agencies and accountable 
officers shall, insofar as peesible, be deposited daily 
withis thet authorized depository except checks and 
mousy oréers received es bid deposits, which will be 
retursed uscashed to the unsuccessful bidder.” 


A "“Cellecticns shall be deposited according to prm=- 
ceéures prescribed by the Treasury Department." 
You have to continue with it. 


Q > sheet. 
A “Collections which et the time received cannot be 
«os proper aceoust sitall be deposited with the agency's * 


Geposit fund suspense account until such tims es collectices |. 
can be 4denet fied.” 7 


¢ 


Q Is there any question this being properly identified 
es the check of the Superior Oil Company as « bid on this tract? 
A Very definite question as to the identified purpose 

of the check, whet the disposition of the check was. 
Q Ie ttre any questice this wes a check subuitted by 
Superior O12 Company in connection with this bid? 


A Rone whatsoever. | 
me. KRASH: Thenk you. That is all, Your Honor. 


mm. MC KEVITT: That is all. 
(The witness was excused.) 
MR. MC KEVITT: Cell Mr. Cavensugh. 


Thereupon, 
THOMAS J. CAVANAUGH 


was called as a witness, and having bees first duly sworn, was 
exasied and testified as fellows: | 
DIRECT EXAMINATION 
S¥ WM. M KEVITT: 
Me. Cavanaugh, give your same, please? 
Thomas J. Cavaneugh. ! 
Your eddress? 
7308 Red Rode, Falls Church, Virginia | 
Where are you employed? 


Q % uhet capacity? 

A. Y am Asgociate Solicitor for Public Lends. 

Q ie. Cavanaugh, you heard testimsay hear at the tine 
the Unies bid, the Unies letter end Union check wes sent free 
Mew Criesns 0 Washington. Bid it come te you? 

A Yes, it did. 

Q At thet time you were engaged in determining the 
disses of whether it wes a velid bid? 

A Taet is correct. 

Q Did you at any time direct thet check be cashed? 

A We, I did mot. ‘The check and the covering letter, 
the original bid, were seat to me st my request so thet I could 
gee and have before me the actual documents involved in the 
case. In other werds, 20 I could have the evidence before as 
in wy capecity es an adviser te the Director of the Burees of 
Land Management and the Secretary of the Interior. 

Q Did you ever coesider cashing it and putting it ins 
the suspense account? 

A We, I did mot. At one time I believe Mr. Petty 
called us and suggested to me that because of the regulatices 
or the sttitude of the Ceneral Accounting Office, that they 
would probebly -- that it ought to be put in a suspense account. 
However, I told Mr. Petty thet I would take the full responsi- 
bility for ot putting it in the suspense account while we still 


¢ 
ve 


| 


¢ 


hed it under consideration in the office, end if the Concral 

Accounting Office or somebody called that be was to refer then 
to me and I would teke the responsibility for sot putting the 
check io the suspense account. 


Defendants’ Exhibit L is marked 


@efeodents' Exhibit L was 
marked Sr Identification. 


wm. MC KEVITT: Your Honor, Defendaats’ Exhibit % 
is a certified copy of a memorandum to the Manager, Hew Orleans 
office and it is from the Assistant Director of the Buresa of 
Lend Menegement, commenting on ways these sales dould be coo- 
@ucted, and I thisk it is relevest ca that ground. 

I offer it. 

mm. KRASH: “o objection. 

THE CORT: It will be received. 


THE DEPUTY CLERK: Marked in Evidence. 


@efendants' Exhibit I was 
received in Evidence.) 


Mm. MC EEVITT: Defendant rests, Your Honor. 
THE COURT: Any rebuttal? 


m®., KRASH: No rebuttal. 


THE COURT: I°11 hear anything you wish to say. 


I°1l hear from Mr. McKevitt. Mr. Krash, you made 


your opening statement. 
(The following was not ordered.) 


(The previous pesttoes not ordered. 
The following is the ruling of the Court.) 


THE COURT: Aili right. 
Title 43, Section 1337 of the United States Code 
reads as follows — the pertinent part reads as follows: 
"In order to meet the urgent need for further 
exploration and development of the oil and gas deposits 
of submerged lands of the outer continental shelf, the 


Secretary is authorized to grant to the highest responsible, 


qualified bidder by competitive bidding under regulations 


promulgated in advance, oil and gas leases on submerged 
lands of the outer continental shelf which are not 
covered by leases meeting the requirements of Section 


1335(a) of this title." 


The regulations prowslgated by the Secretary exe 
walid reguletivas. Beth sides concede that. Re ous is 
attacking the walidity of any regulaticn. 

The Court finds i= this case thet the plaintiffs heave 
ceuplied with the regulations and therefore were entitled te, 
and should be entitled te the lease in this ustter. 

The Court will fied in faver ef the plsintiffs. 

Rew counsel for the plaintiffs will subsit findings 
of fect and conclusions of law by Monday morning at 10:09 o° 

After each paragraph I would like counsel te indi- 
cate the references to the transcript er the exhibits so that 
can be checked te ascertain whether ef net the findings of 
fect end conclusions of law is berne out by the evidence in 
the case. 

I will give counsel for the government entil Thursdsy 
aorcing te file any ebjectics. 


1 would Like to settle these within the next week or 


Thank you very such. 
(The trial was concluded at 3:25 p.m.) 


AS ie este omni pen cae letiadias 
transeript ef the proceedings indicated. 


WICHOLAS SOKAL 
Official Court Reporter 


PLAINTIFFS' EXHIBITS 


[Exhibits Nos. 1 and 3 of plaintiffs, Superior Oil 


Company, et al., are attached to the complaint, 


supra. ] 
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Manager, Bureau of Land Management 
Department of the Interior, Post 
Office Box 53226, T-9003 Federal 
Office Building, New Orleans, 
Louisiana 70150 


OIL AND GAS BID 


The following bid is submitted for an oil and gas lease 
on land of the Outer Continental Shelf specified below: 


Area Brazos Area 


Official Leasing Map No. _ Texas Map No. 5 


AMOunt 
submitted 
with . bid 


$2, 325,738.24 


Percentage of ASHLAND OIL & REFINING COMPANY 


Interest \ 
. By | wT Tee < 
Corporate Qualifications ae 


10% Form 1140-1 and authority ATTEST: SE Seco t 
of persons signing this Z ) // r s 
bid are found in File HIE ET OTE UES 


N.O. Misc. # 52. ae ‘tons Seereic. 


ce a 
P. O. Box 18695 == 
Oklahoma City, Oklahoma 


CANADIAN SUPERIOR OIL (U.S.) LTD. 


Corporate Qualifications 
Form 1140-1 and authority 
of persons signing this 
pid aro found in File 
N. 0. Misc. # 138 
Assistant Soceciory, 
703 Sixth Avenue, S.W, 
Calgary, Alberta, Canada 


Percentage of 
Interest 
GENERAL CRUDE OIL COMP, 


Corporate Qualifications 

Form 1140-1 and authority 

of persons signing this 

bid are found in File Lhe St tee J 
N. 0. Mise al rT} 

: # tpt P. 0. Box 2252 cae 

Houston, Texas 77001 


HIGHLAND OIL COMPANY 


rate ualifications “ Aut 
Corpo Q B ( Wan SU 


Form 1140-1 and authority — 
of peryons signing this ss PRESIOE:. 
bid are found in File z 


N. 0. Mise. #_ 133 


C7 ‘RS Teton t SS 
1201 $an Jacinto Build 
Houston, Texas 77002 


KERR-McGEE CORPORATION 


Corporate © Qualifications S 
Form 1140-1 and authority 
of persons signing this - 
bid are found in File ioe ~ x ‘a A 

N. 0. Misc. + Pa Sie Se Carter G. Dudley 
; Kerr-McGee. Suidcing 
Oklahoma City, Oklahoma 73102 

| 


ATTEST: Vice President | 


TEXAS EASTERN TRANSMISSION 
CORES Renan 


be oS 


¢ 2 a 
“Corporate Qualifications PSI 


Form 1140-1 and authority TR Se Nice Pretiuein 


of persons signing this ( 
bid aro found in File (es 


Ne O. Mince # 176 


P, 0. Box 2521 
Houston, Texas 77001 
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Percentage of 
Interest 


Corporate Qualifications 
Form 1140-12 and authority 
of persons signing this 
bid are found in File 
Ne. O. Misc. = 182 


Corporate” Qualifications 
Form 1140-1 and authority 
of persons signing this 
bid are found in File 


N. 0. Misce + ei) ees 


TRANSOCEAN OIL, INC,. 


yy RES 


President 
ATTES?T: resident 


, 
_S @ ETI 
Assistant Societe. 


Houston Club Building 
Houston, Texas 77002 


THE SUPERIOR OIL COMPANY 


P. 0. Box 1521 
Houston, Texas 77001 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
NEW ORLEANS OFFICE 

T 9003 Federal Office Bldg. 
701 Loyola Avenue 
New Orleans, La. 70113 


Date: Sis 24> €° 


_ 


I have received the following checks from the Manager, New Orleans 
BLM Office, which wore submitted in connection with a Federal Lease Sale. 


Tract No. Check No. Name of Bank 
AUF dma Sere Bede nh PA 


ays UY REET 


: 7 4 
Lay . Broo 


(Signature) 


Aut 
(Company) 
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UNITED STATES 
DEPARTNENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

NEW ORLEANS OFFICE 
T 9003 Federal Office Bldg. 
701 Loyola Avenue 
New Orleans, La. 70113 


-——e 


Date: - 


I have received the following checks from the Manager, New Orleans 
BLM Office, which were submitted in connection with a Federal Lease Sale. 


Tract No. Check No. Name of Bank Amount 


LES WA SIS FET TTI CT, On EULESS 


\ 
CHG 
SHS 


‘ 
of 


\ 


- 
ya 
-— 
i 
ea 


AY 


\ 
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UNITED STATES 
DEPARTMENT OF THE INTRRICR 
BUREAU OF LAND MANAGEMENT 
NEW ORLEANS OFFICE 

T 900% Federal Office Bldg. 
701 Loyola Avenue 
Now Orleans, La. 70113 


Date: z ZL-E4 


I have received the following checks from the Manager, New Orleans 
BIM Office, which were submitted in connection with a Federal Lease Sale. 
Tract No. Check No. Namo of Bank 

: /7/ uy ee eT Sig. fe. ba. 6 


~* 


fr oe 7 ¢ 


. 


7 


~7/ y Atl 'f se 


(Company) 


ist of portfolio sx 


number but since 
dy held ternporar 


2 3,859 co: 


eld by 1.533 inv 


for ence 
of the Yrusi; 


di 


vition oft 
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NOTICES 


feurtift 
CU 


tion: 
through the pays 
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» to protect the intere 
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sit or 
5 would be 
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ad to a sottle- 
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ST TCT perm the trustq 
rt to cetcrn 


its to be Cq- 
¢ agreemes 
amounts. 


ste holders 
fisions of 
ats hove 
33 Of the 
pund fin the 
Vroet for 
Loleer: 


Pure ext. Ne 6 


to f3t,0o%r 5 9s reasonable compenss. 
tion sr seetion 2S (a) (2) (C) of the 
act for the performance of the said deic- 
gated serviecs through April 30, 1953 
Notice ts further given that any int 
ested person may, nct later than October 
26, 1954, at 5:30 p. m., submit to the 
Commission in writing any facts bearing 
upon the desire! y of a hearing on the 
matier and may request that a Neorin: 
Le h such request stating the nature 
of his interest, the reasons for such re- 
quest and the isuzes, it any, of fact er 
law prepesed to be controverted, or he 
may request that he be notified if the 
Commission should order a hearin: 
thereon. Any such conununication or 
should be addressed: Secretary, 
ies and Exchange Commission, 
nvton 25,D. C. At any time after 
tion may be grantel 
ded in kule N-5 of the rules and 
regulations promulgated under the act. 


By the Commission, 


{srau) Orvat L. Duors, 
Secretary. 
[P. Ti. Doc. $4-0163; Filed, Oct. 18, 1953; 


——————— 
DEPARTMENT CF THE INTERIOR 
Bucecu of Land Management 
[Order No. 575] 


Manmacer, Oursn CONTINENTAL 
Suety OFFICr 


ORITY WITH RESPECT 
SAL LEASES 
Octoprn 13, 1954. 
Pursnant to the authorily contained in 
Order No. 2583 of the Secretary of the 
snmended September 17, 1954, 
ex Continental Shelf 
ed to take ell actions 
h the following: 
~alleases of submerged lands of 
cr Continental Shelf. (a) The 
making of detern tions respecting the 
net or noncompliance of miners! 
i d by 2 State with the require= 
ection 6 of the Outer C 


DELEGATION 


U. S. C. 1331 et seg.) Provided, That 
such determinations shall be submitted 
to the Sulicitor for concurrence. 

(b) Mineral leases pursuant to the act 
of August 7, 1953 (67 Stat. 462; 43 U. s.c. 
1231 ef seq.), and the regulations undey 
43 CFR Part 201. % 

Epwanp Woo7ter, 
Director. 
[P. Re Doc. 64-2176; Fited, Oct. 18, 1954; 
8:45 a. m.} 


Burcov of Reclamation 
Misr ocer Raven Laasty Pro rect, Conon to 
ONBER OF KOEVOCATION 
Fennu ny 16, 1953. 
Pursuant to the authority dete atid be 
Ler Order No, 2519 of Apiil + 
i), I herel revole Ds 
Cuder of December 22, 1 2 
Srni. id exder affects the: & 
de-eythed Kands Provpuded, ew ct 
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. UNITED STATES 
DEPARTMENT OF THEINTERIOR 


BUREAU oe LAND MANAGEMENT 
ow ORLEANS OFFICE 
PO Rox 53226 
New Orlesns, ie 70150 


REGISTERED EAL mcr Kay 2h, 1963 


Sun 041 Company O41 end Cas 


Tne following bids ave heredy rejected for inadequacy of the topal 
cash bonuses offercd: 
Texas Tracts: 22h, 223, 22, 27, 275, 275, 277, 278, 279, 220, 
; 290, 295, 3023 313, 322, 325, 3395 3h2, 3L9, 353, 363, 367; 358; 


369, 371, 3125 373, 380 | 


These bids were tencered in response to en invitetion os saortt) 
bids for of ond gas lease at a bid opening held on Es » 1955. 


Monies Cepositcd with Sun 021 Company's dies for the eee 
tracts will. ps refunded by Treasury Check: 


Tract # . fmound Bid 


| 
Pa “aley $ 72,000.00 $ 1b,1:00.00 | 
223 186,039.20 37,203.68: | 
22): 185,990.10 37,295.09 
280 Met, 232.1:0 11:85825.65 | 
72,000.00 809.09 
288,000.90 57,600.09 
185,889.60 375177.92 
- 73,192.00 18, 835.10 

371,808.00 

288,000.00 
$527.665< 72 


Checks submitted with Sun Os2. Comeny Diés: 
‘ere returned herveir er avtechsd list “nich 
is designated as EOAdI rewire one i Fo 


Sa ie Tons 

43 CFR Pars is! 

appeal is 

Bureau of lend ee ROS y = = Box 5. 

amount of the filing fee will de ee Sor 
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- UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 


EE Ge CAISRI- GE 
£-D 


Mencrandus RYS, Clerk lS 
Director, Bureau of Land Management , A ewd 


Frees . Secretary of the Interior - 


Subject: Union'Oil Company Bid on Tract No. 228, Brazos Area, 
Texas Offshore Sale 


Pursuant to Section 8 of the Outer Continental Shelf Lands Act, 67 
Stat. 462, 43 U.S.C. 1331, et seq., the Acting Associate Director of 
the Bureau of Land Management, with the approval of the Secretary of 
the Interior, gave notice by publication in the federal Register of 
the receipt of sealed bids for oil and gas leases covering certain 
specified areas of the Outer Continental Shelf offshore the State of 
texas. 33 Fed. Reg. 44TT (March 13, 1968). | 


The notice of sale provided that, pursuant to the statute and appli- 
cable regulations, sealed bids addressed to the Manager, New Orleans 
Outer Continental Shelf Office, Bureau of Land Management, would be 
“received until 9:30 a-n., ¢.8.t., on May 31, 1968, for the lease of . 
o41 and ges in specified areas. The bids were to be opened publicly 
Saoa z at 10:00 a.m. on the saze day. In addition to requiring compliance 
with other spplicable regulations, the notice provided that the bidders 


must submit with each did one-fifth of the amount bid, in cash or 
i 


" by cashier's check, bank draft, certified check, or money order, 


EXHIBIT A 


“= 183 -. 
‘ 
“payable to the order of the Bureau of Land a Hanagenent. The notice 
further provided that bids would be considered on tke basis of ‘the 
highest cash bonus; that no bid anounting-to less that $25 per acre 
or fraction thereof would be considered and thet the United States 
- Government reserved the right to reject any and all bids even though 
the bid might exceed the minimum acceptable enount per acre. A 


separate bid in a sealed envelope was required for each tract. 


Prior to the deadline for receipt of etas, Union 041 Company of 
H Cresnt es hereinafter referred to as Union, delivered to the © 
office of the Manager of the New Orleans Office, Bureau of Lana : 
Management, a letter (Exhibit "A") transmitting to the Manager sealed : 
bids on Tracts 228, 240 and 262. ‘The letter was on Company stationery 
* and signed by one W. P. Bolding/ under the typewritten name "Union 
O11 Company of California.” The original letter was Pecetncedl on a 


duplicate signed copy on its face by an employee of the land office. 


All bids were opened in public et 10:00 a.m., and, as is customary, 


' the land office manager (who is also the manager of the Outer 
" Continental Shelf Office) first read the tract number, acaced the . 
“total number of bids received and then opened the bids at tandea, 
—- reading en each the name of the bidder, the pean amount ‘bia and 


the anount bid per acre. - - 


| 
A power of attorney designating Mr. Bolding to act for 
Union is a part of Misc. File #3 in the Land Office. 


When Tract No. 228 was reached, the following occurred (as it appears 
froa a transcript of a tape recording nade at the time of the bid. 
opening): 


- Manager: "The next is Tract 228--there are nino bids. 
4 Gentlenen, this is a joint bid from Ashland, Canadian 
Superior, General Crude, Highland, Kerr-McGec, Texas 
Eastern, Trans Ocean, and Superior. The amount of this 
Did is $11,628,691.20. ‘The per acre amount is $2,018.87. 


* me next Bid is from Texaco, $3,386,880.00 $588.00 an 
acre. a oe 
The next bid . - . Gentlemen, I regret to announce that 
= the next bid is not an acceptable bid. It has not been 
signed.” . 


After reading the remaining bids, all. of which were less than the 


-gnount of the! first bid opened submitted by the Superior Oil Group, ~ 


the Manager made the following statement: 
“Gentlenen, the . . . the . . - unsuccessful bid, or 
rather the... the. . . unacceptable bid, was a did 
that was not signed and it was eo «+ Oe e - in an 
amount greater than the highest bid that I read." 
The bid (or fora of bid) referred to by the manager as "wnacceptable” .~ 
was on stationery of Union. It was addressed to the Manager of the 
- Hew Orleans Office, referred to Tract No. 228 as the tract bid upon, | ; 
, and referred 'to the articles of Incorporation, amendments thereto, 
___ Corporate qualifications and authority of the signing officers to 
be found as previously filed in New Orleans Miscellaneous File #3, 
a file in the manager's office records. The bid was in a total 


amount of $13,600,000.00. It bore the typewritten name “Union 011 
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Company of California.” Under this was a line for the signature of 
the Attorney in Fact for the corporation. However, no signature of 
the attorney or agent of the company appears thereon or, for that 


matter, at any place on the bid form. (Exhibit "B"). 


On the bid form, under the line -“Amount submitted with bid” eppears 
the figure $2,720,000.00. ‘This emount equals one-fifth of the total 


> 


- | 
vid. See iE 


Trccooperyizg the bid form in the sealed envelope was a cashier's 


check of the Bankers Trust Company, New York, New York, in| the sun 
of $2,720,000.00, there being typewritten thereon the naze| Union’ 
O41 Company of California” in the upper left hand corner and under 


the written amount the words "Not valid over $5,000,000.00." The 


check is payable to the Bureau of Land Managenent. 


i 
| 

Subsequently, upon instructions received, the Manager of the New 

Orleans Land Office took no further action with respect tol the pur- 
| 

ported bia of Union and the bid forn, letter of trensaittal® and 


cashier's check were retained in their original form. The! cashier's 


“check accompanying the bid of the Superior Oi] Company eroup, repre- 
senting one-fifth of their bid of $11,628,691.20 was, rose er, 


— 


deposited by the manager in 4 special suspense account and the check 


paid by the drawee bank. 


ND 


2/ The other two bids referred to in the letter were 


signed by the attorney in fact. 
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Gn the day after the sale, and before any further action had bcen 
taken, Union, in a letter to the Bureau of Land Manageacnt, alleged 
error ond inedvertence in failure to sign its bid for Tract 228, 
stated its willingness to complete the bid-by signing it and to 
pay the balance of the bid price. | 


The superior ¢ group contends that it is entitled to a lease. Essen- 
tially, the group contends that it is the "highest qualified bidder" 
- $n that Union's bid is @ nullity because not signed; that Union's 
bid was rejected by the “authorized officer” under his delegated 
. authority at the time of the bia opening and, that its bid has been 
“accepted by the action of the Governnent in cashing its bid deposit 
check. 


The Superior group further contends that it would not be in the , 


public interest to reject all bids and re-advertise Tract No. 228 


wer? 


for a re-sale of a lease thereon, because a lease On an adjacent 

trect has already been issued to Union, and leases have been issued % 

on other nearby tracts. The point is made that before a reoffering ee 
* 4% would be possible for Union and other companies to drill in the 


adjacent and nearby tracts. This, the Superior group contends, would = 


: TL PRD WI STs 
; ot - ha 


Fa " place it ata competitive disadvantage because of information not 


available to it vbich vould be acquired by its competitors through ; 


"such drilling activity. The further point io made that such drilling 
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could destroy the value of Tract 228 if efforts on the adjacent or 


nearby tracts were unsuccessful. 


Both interested parties vere informally invited to file iegol meno= 
randuns in support of their positions with the Office of the Solicitor. 
Eoch has filed such a memorandum.” Because of the nature of this © 


matter, and the importance of « tinely final decision, Ideenitin '. 
, the public interest that there be a final administrative decision 
. upon the legal validity of bids for Tract 228. pots. I have 


A authority and jurisdiction over this matter. 


Consideration must first be given to the action of the Manager in 
announcing at the sale that "the next bid is not an acceptable wa," s 


referring, of course, to the Union bid,, and his Beeeqoe action in 
- | : = 


° 


depositing the Superior group check. 


. 


Neither the applicable regulations nor the notice of sate require 

that the Menager act upon or adjudicate the bids at the tise of the _. 
bid opening. As to the sequence of events, the notice of sale pro- 
-yided only the time and place for opening bids. More importantly, 


, however, it also reserved for the Government the right to reject all 


bids.” 


‘ 
(he normal practice of the Bureau of Land Management involves (1) the 


opening of bids, (2) the later oxomination of bids received for cone 


3/ It is to be noted that the name of the vidier was not 
announced nor was the exact amount of the bid EAS | 
9 « 


6 


as 
= 
| 
| 
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pliance with the statute and regulations, (3) cvatuatton of bids as. 

to adequacy, (4) rejection of inadequate bids by: return of the bidders’ 

deposits, (5) acceptance of the high bids which are determined to be : g 
adequate ty letter notification accompanied by a lease form £0 

“+ executed by the high piader, ana.(6) execution of the lease on behalf | 


of the Government. : . = 


While each step of the described procedure is not spelled out in the : 


” regulations, neither the established procedure nor the regulations 
can be said to contemplate a final action, binding upon the Government, 
at the tine of the bid opening. 43 CER 3362.5 provides in its per- 
tinent parts as follows: : : 7 
“Award of Lease. 


Follosine the public cocning of the sealed bids as provided 
for in the notice of lease offer, the authorized officer, 

” svojcet to his right to reject any and all bids will award 
the lease to the successful bidder . ... If the author- 
ized officer fails to accept the highest bid for a lease 
within! 20 days after the date on which the bids are ovened, 
all bids for such lease will be considered rejected. 

Rotice of his action will be transnitted promtly to the - 
several bidders. If tne lease is awarded, three copies 
of the lezse will be sent to the successful bidder and 
he «411 be required within 30 days roe his receipt thereof 
to execute thes, pay the first year's rental, the belance 
of the bonus bid, and file a bond as required by 3384.1. 
Devosits on rejectei bids will be returned... . If 
afore the lease is execuscd on sohelf of the United States 
the land is withdraw or restricted from leasing, all 
nyments mode bv the bidder will de refunded ... . When. 
three copies of the lease are cxccuted by the successful 
bidder and returned to the authorized officer, the lease 
will be executed on dbchalf of the United States, and one 

. fully executed copy will be mailed to the successful 

bidder.” (Emphasis supplied.) 


It can scarcely be argued that the regulations contemplate that the 


. gn a 
lease be "knocked down” to the highest bidder at the time of thn bid ° 
Opening, or that any question in respect thereto be adjudicated at 
| 


‘that particular time. On.the contrary, the regulations and procedures 
‘clearly contemplate that the award of leases shall be made at a tine 


~" gubsequent to the bid opening. They provide that the award shall be 


made following the public opening; that the right to reject any and 


all bids is reserved; that the authorized officer shall have @ period 


of 30 days in which to act and, make provision for eipccenae th- 


@rawal or’restriction of the leased area even after the bid opening: 


If the procedures and regulations do not contemplate the everd of a 
lease at the time of the public opening, then they do not conteaplate 
. that the authorized officer should at that time adjudicate any other 

question bearing upon the validity of adequacy of the bids. i In 
“short » the bid opening is nothing more than that--a public dpening 


and reading of the bids received. If in fact, the authorized officer 


should, as it is contended he did here, attempt to accept or reject 
-8 bid received and his action is evroneous, it is subject “6 correc= 
tion at any time before the lease is actually awarded. qne|pubiic . 
interest demands this, and it is the very essence of the A 
of the regulations neacrying the right to reject any and at bids 
and fixing a reasonable time within which the authorized officer may 
act. See Nev York v. Union News Co., 222N. ¥. 263, 08 N. BE. 635. 


Furthermore, if the decision of the manager as to the acceptability 
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a 


of the Union bid was, in fact, oe the Government cannot be 
bound thereby. Donold S. Tedford, A-29963 (March 24, 1963). ‘There= 
fore, if the Union bid was not fatally defective because of a lack 
of signature, the action of the manager in orally declaring it 


unacceptable cannot be held to have been a rejection of the bid. 


* Ghe Superior group contends, however, that its position is further 
ee by the action of the manager in cashing its check -and 
"@epositing the funds to the credit of the United States. This, they 

contend, was not only further evidence of the manager's intent to 
finally reject Union's bid, but was an acceptance of its bid. 
Assuming, arguendo, that the manager hed rejected the Union bid and | 
that the rejection was proper, while the Superior group might then 
have becone the “highest responsible” bidder, the deposit of its 
check alone does not confer upon it a right to a lease. There is 


nothing in the regulations which requires the wanager to retain the 


- 


deposit in its original form. The regulations do not require that 
* the particular check, money oe or cash will be returned but only 
that the dcposit will be returned.” The deposits are ah to a special 
or “suspense” account and are not covered into the general fund of 
the Treasury. The funds are available for return to es, 


bidders from this account and are not available for Government usc 


until a lease is dosued. The dcpooit is made to guard against loss 


of the deposit by accident or the design of a dishonest employce and 


protects the bidder as well as the Government. This is not the 
» 


= ipl 


exercise of dominion constituting an acceptance as the rule is stated 


in 6 72(2) Restatement of Contracts and the cases cited by the 

Superior Group. Furthermore, the regulations specifically conten=" 
Place possible action by the Government itself subsequent to the vis - 
Opening and before the execution Of & lease which would prevent the 
lease from issuing and entitle a bidder only to the return ‘of- his 


deposit. 43 CFR 3382.5, supra. It cannot de held, therefore, that 


oe Le} 


any 


‘the Government is bound to the issuance of -a lease to any bidder until 
. | = 


the lease is executed on behalf of the"United States. © 


the lease 13 Cs 


2 . v | 
' 


The actions of the Manager resulting neither ina rejection of the 
. e 
Union bid nor an acceptance of the Superior Group bid cannot fore- 


Close further consideration of the validity of the Union bid. 


_ Generally speaking, the only infirmities in a bid which! may be waived . 
are those which do not go to the substance of the bid and ao not vork 
an injustice to other bidders. ‘The pidder cannot be placed in wa 
position to make an election either to abide by its bid or to clain 


that it was submitted in error. ls 


| while no specific form of bid is required by the reguldtions for 
Outer Continental Shelf Lands lease bids, the notice of sale set 
forth in detoil a requested form-of bid. The requested form pro- 
vided for a signature. Additionally, both by tho nobico and rogula- 
ne . 


tions, corporate bidders vere required to submit either a copy of the 
5 | 


r 


10 


| 

i 
cepype ieee rae pens ys erp ren monty eT 
: nate 


minutes of the mecting of the board of directors or of the by-lavs 
” 4natcating that the person signing the bid has the authority to do so. | 
e 
43 CFR 3362.4(a)(2). ; one 


Ooviously, the signature of the person submitting a bid on behalf of 
a corporation is a matter of substance. Thus, the deficiency in 
Union's bid cannot be waived, nor can it be supplied after the time 
for receipt of the bids. This, however,-does-not mean that the bid 


“4s unacceptable. ~ 


Itis a settled rule of Government contract law that an unsigned bid 


may be considered for an avard if accompanied by a letter, bond or 5 


other docusent signed by the bidder clearly evincing his intent to 


subait the bia. 17 Comp. Gen. 497 (1937), 34 Comp. Gen. 439 (1955), 


36 Comp. Gen. 523 (1957). 


Tois principle has been incorporated into the Federal Procurement 
Regulations which provide that the failure to sign a bid may be con- 
sidered a minor informality or irregularity if accompanied by other 
material indicating the bidder's intention to be- bound by the unsigned 
Did document, such as the subuission of a bid guarantee, or a letter 
signed by the bidder with the bid perareine to and clearly sSdentify- 
ing the bid itself. kl CFR 1-2.405. 


-_ Here the bid was transmitted by letter together with two other signed 


bids in the some form. The bid was on a letterhead identical with 
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that of the transmittal letter. The transmittal letter was signed ty 


the agcnt of the corporation authorized to submit bids on its behalt 
and the letter clearly referred to a bid on Tract 228 as ata the bid 
itsclf. Furthermore the did was accompanied by the required guarentee 
in the form of a cashier's check.bearing the name of the bidder. ; 
Under these circumstances, the rationale of the Comptroller General's 
opinions cited herein is persuasive and controlling and the vid of 


| union 011 Company of California must be considered @ valid bid. 


You are , therefore, directed to consider the bid of Union 011 Company : 
of California as a valid bid for Tract No. 228 offered for lease in 
the sale held May 21, 1968, ana the matter is remanded to be for 

consideration of the bid as to adequacy only. If you find the bid 


to be adequate as to amount, you are directed to forward a lease 


for the lands embraced in Tract No. 228 to Union O11 Company of 
California in accordance with 43 CFR 3362.5. As to those issues 
| 


: | 
decided herein, this memorandum constitutes a final departuental 


| ay LdG20 


Secretary of the Interior 
; | 


: Enclosures — 
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225 Baronne Street, New Orleans, Louisiana 70112 
Telephone (504) 529-4201 


nut On Def Gh C 


May 20, 1968 


Ses Burcau of Land Management 
Department of the Interior 

Post Office Sox 53226 

T-9003 Federal Office Building 

New Orleans, ta. 70150 


Re: Texas Offshore Sale 
Gentlescn: 
Sttoched are the following sealed bids in connection with the Texas 
Offshore Ssle: 


Tract No, 228? 
Tract No. | 240 OF 


i Tract ret No. 262) 0%. 


It will be epprecisted af yoa will receipt for same by signing in the 
space below. 


Yory truly yours, 
UNION OILL-COMPANY OF CALIFORNIA 
VAS. 
Jes) 
RECEDcD THES 2lst DAY OF MAY, 1968. 
(aod 


LES 


Union OF Co.oany oF Californian 


£00 Prudential Building, Houston, Texas 77025 


Telephone (713) 748-2076 


UM 


May 20, 1968 


‘Manager, Bureau of Land Management 
Department of the Interior 

Post Office Box 53226 

T-9003 Federal Office Building 

New Orleans, La. 70150 


OIL AND GAS BID 


‘The following bid is submitted for an oil and gas lease on land of the Caren 


Continental Shelf specified below: 


Area: 2Yr2.2035 Official Leasing Map No. 5 | 


Tract Total Amount Amount Per Amount Submitted 
No. Bid Acre With Bid 


228 $13, 600,000.00 42,361.11+ 82,720 


Articles of Incorporation, ..° ..:ments thereto, corporate qualifications 


»0C0.00 


‘and 


authority ot the signing oiiicer can be found in New Orleans Miscellangous 


iFile 43. Form 1140-1 (November 1966) has been completed and is also 
said file. 
4 


in 


| 
UNION OIL COMPANY OF CALIFORNIA 


By. 
Attomey in 


Fuct 
ct 


Se 


i DEFENDANT'S 
May 22, 1968 i 


mine oe Land itanage: 


ne - od 
SS = i ered 


Ay 
4 f 


1 
ry 


eS O£Sie2 Building 
es ms, Lomisiana 70150 


maser ty by 


a“ > aa 
Ate: 2. ram 


Gnicn O11 Commsany of California Bid 


re .- 223 < 
-2-¢ 2235 - Tevss Offshore S2le 


— a see we ee Je ae 


oe 2-9 
aeaie? asta e 
Wee ew ee wed 


SSouS A erzoz ja22 znsdvextency Union Oil Company 
fornix zniled to sien its Did on the captioned 
© Sis. 225 in the sem of EGE CO. It respect= 
thot the big inlisilicd o11 statutory 
Sree tnat sines tne bid Was accomenicd 
2 


sx*s Osco Sa. 234-2554 the Binkers Trust 


eee oe owe 


~~ 
aan fia Fel 


Sm ares Yee z 
= 32,723,203.C9 os a 5338 Fazch Gopos it. was 
socticaa oF Unica O22 Comr of Califorais, end 
fa tronem ictal ot tae c ct bid, erong 
ai Tame) emo o£ Union O11: 
= = os I Caisaeni = and 725 signed Sy the Attorney ia 
ior tliat company, the same official {the undersicned) 


o —— 


wipe Tee (Cee transmitted with that ictter 
es-plisnee uit! the regulations. 
Union Oil Company of California 
ense as the Richest zsesponsisle 
. on © ara fLormm2lly seazested to note 
stint [Union O12 Company of California otands reacy 


Bureau o2 Land sanacement 
May <2, 1933 


SCO PIO 


© sign that bid and of course, upon acceotance the 
somatly pay the resaining amount of the total bid. 


As was stated in that bid, articles of 
incozsozotion, amendments thereto, corporate quali-| 

fications and authority of the signing officer can be 
found In New Oxrteans 


leans Miscellsncous File #3. 


Form 1140-1 


(November 1966) has been completed and is also in said file. 


Very truly yours, 


UNIQH OIL COMPANY OF CALIFORNIA 


jae 


| 
Sy: 
Attorney in Fact 


Drnoras Cayansugh 
stant Solicitor 
rhment cf Interior 
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DoyYLe. SMITH & DOYLE 
ATTORNEYS ANO COUNSELLORS AT LAW 
TWENTY-THIRD FLOOR 
223 BARONNE STREET 
NEW ORLEANS 70112 


May 23, 1968 


Mr. Boyd L. Rasmussen, Director 
Bureau of Land Management 
Department of Interior 
Washington, BD. C. 


Res 


ter addressed to the 
tu 4 of Land Management to 
‘ anfin, the manager thereor, a 
Thomas Cavanaugh, Assistant 
Interior, is selz-ex>lanatory 
and in support pf certain Llegations thereof not 
established bv tye records in|the hands or the Bureau we 
suonit tf azfi itsoz itr. Charles P. Bowden, Division 
Maneser/oz the Gulf Qivisio of Union Oil Company of 
Caliizrnia, and of Hr. Bolding, Attorney in Pact and 
rt 92 Lands of the Gulf Division of Union Oil Company 
cornia, concejning the intentions of that company 
Bid on the captioned Tract tio. 223 and 


Very truly yours, 


DOYLS, SMITH & DOYLE 


Bys__/s/__Roger H. Doyle 
Roger U. Doyle 
Attorneys <or 
Union Oil Company of California 


REDs>Dac 


Enclosures 


STATE OF TEXAS 


| 

| 
COUNTY OF HARRIS 

| 

| 

| 


BEFORE ME, the undersigned authority, a Notary 
Public in and for the County of Harris, State of Texas, 
personally came and appeared CHARLES FP. BOWDEN, personally 
known to me, who upon being by me duly sworn did depose 


and say: 
, That he is the Division Manager of the Gulf 
Division of Union Oil Company of California and as such 


wes charged with the responsibility and vested with the 


authority to direct the making of bids for the Bureau of 
Land Management's offering for oil and gas leases at public 
auction in New Orleans, Louisiana, on May 21, 1968, of 
certain designated tracts situated on the Outer Continental 
Shelf adjacent to the State of Texas; 
That it having been determined that oeaon 
Company of Calirornia would bid a bonus of $13,600,000.00, 
among other considerations, for Tract No. 228 ECE 
affiant, pursuant to his above mentioned responsibility 
and authority did instruct Mr. W. F. Bolding, ateaer of 
Lands of the Gulf Division of Union Oil Company of California, 
to prepare and submit such bid pursuant to the applicable 
laws of the United States of America and to the applicable 
rules and regulations of the Secretary of the Interior; and 


That Union Oil Company of California adheres to and 
| 


reaffirms its bid on said Tract 228 and its desire to obtain 


a lease upon the terms therein set forth, 
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THUS BEING DONE AND SIGNED, this. __day of 


May, 1968, in the presence of me, Notary, and the 


undersigned competent witnesses. 


ao "fot 
Notary Public 
in and for Harris County, Texas 


PAT MURCHISON 


My Comzaission Expires: 


BEFORE ME, the undersigned authority, a Notary 
Public in and for the State of Texas, County of Harris, 
personally came and appeared W. F. BOLDING, personally known 


to me, who upon being by me duly sworn did depose and says 


That he is an Attorney in Fact for Union O11 Company 
of California and the Manager of Lands for the Gulf Division 
of that company and that as such he was directed by Mr. Charles 
F. Bowden, Manager of the Gulf Division of Union 012 Company 
of California, to prepare a bid in behalf of Union 0il Company 
of California and submit the same to the Bureau of Land 
Management all pursuant to the laws of the United States of 
America and the rules and regulations of the Department of 
the Interior for an oil and gas lease on Tract Ho. 228 of the 
Outer Continental Shelf adjacent to the Stete of Texas, 


offered for leasing through public bidding at New Orleans, 


Louisiana, on May 21, 1968, for a bonus of $13,600,000.00, 
| 


among other considerations; 
That pursuant to such instructions he had such bid 
prepared, obtained a cashier's check of the Bankers Trust 
Company of New York in the amount of one-Zifth of such donus 
consideration, the sum of $2,720,000.00, as a good faith 


devosit, annexed said check to said bid, submitted said bid 


timely at the proper office of the Bureau of Land Management 
| 


in the City of New Orleans, together with said good faith 
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deposit aforesaid and together with a letter of transmittal 


signed by him identifying the enclosed bid, among others, 
as the bid of Union Oil Company of California, but that 
through innocent error and inadvertence he failed to sign 
the bid. 

Phat Union Oil oo of California adheres to 
and reaffirms its bid on said Tract No. 228 and its desire to 
obtain a lease upon the terms therein set forth. 

"HUS BEING DONE AND SIGNED, this “=. s day of 
May, 1968, in the presence of moe, Notary, and the undersigned 
competent witnesses. 


WITSESSES3 


‘SB a f eth z snack WS. 
Wii ATbncony 
LEY, de F. BOLDLIG 


Motary Pudlic 
in and for Harris County, Texas 


PAT MURCHISON 
My Cormaission Expires: 


‘ Ferg eer 4 & ry aaee- t = e z 
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- UNITED STATES _ 
DEPARTMENT OF THE INTL.JIOR CFT 21-6 


BUREAU OF LAND MANAGEMENT io 111231 
Juaz 17, 1563 i Biss = 


= ; DEFENDANT'S 
PARENT SERIAL NUMBER : EXHIBIT 


—— eee SUBJECT 
APPLICANT: i REMITTER IF OIFFERENT THAN APPLICANT: 


Peaiea Gil Caaotay oc Califoroia = 
SI) Sroicstisl Pics. 
Heuston, Toxes Tfv25 


INFORMATION IN THIS 


COLUMN IS FOR 
VANCE FILING FEE ANO/OR RENTAL : 


eye OFFICE USE ONLY. 
1/5 tens devosit(Sid ca tract 223) Ck. to. 238-295k 14152) 2,273,933 |3 


REFER TO THE ABOVE CASE SERIAL NUMBER IN ALL CORRESPONDENCE. 


PLEASE INFORM THIS OFFICE OF ANY CHANGE IN ADDRESS 


- 205 - 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
NEW ORLEANS OFFICE 

PO Box 53226 
New Orleans, La. 70150 


Tract Number Block Number 
DECISION , 


+| Name Union Oil Company of California , Description 
; 800 Prudential Building: :.. - 
Houston, Texas 77025 
yuhk 


Balance of Bonus 
$10,880,000.00 


LEASE FORMS TRANSM!TTED FOR EXECUTION 


~ Pursuant to Section 8 of the Outer Continental Shelf Lands Act (67 Stat. 462; 43 U.S.C. 1337), and the regulations per- 
taining thercto (43 CFR 3380 et seg.), your bid for the above tract is accepted. 


! Your qualifications have been examined and are satisfactory. ESET in order to perfect) your rights hereunder, 
the following action must be taken: 


{€] 1. Execute and return the three copies of attached lease. (If lease is executed by an 
agent, evidence must be furnished of agent's authorization.) 


3 
| 
£7] 2. Pay the balance of bonus bid and the first year’s rental indicated above. | 


Thirty days from reccipt of this decision are allowed for compliance with the above requirements, failing in which your 
i+: rights to acquire a lease and the deposit of 1/5 of the bonus bid will be forfeited. 


| {MPORTANT: The lease form requires the attachment of the CORPORATE SEAL tojall leases executed 
by corporations. 
e 


’) FA 


iy Cektee YE : i 


S 


Attachments John L,. Rankin (Manager) 


| 
' 
i 
| 
ic 
| 
Form 3380-9 (July 1966) —(formerty 4—1700) SPO 650-005 
| 
| 
i 
| 


© 


NeW ORLEANS OFFICES 
PO Box 53226 
Now Orlcans, La. 70150 


dune 17, 1968 


I hereby acknowledge redsipt of Lease forms and Decision covering 
OCS Texas Tract 223, 0CS-@ 1723. 


« 


©. 


Uni il Company of California 


Form 3380-1 

(February 1966) 
Qlermeriy 4=1253) UNITED STATES 

DEPARTMENT OF THE INTERIOR 


BUREAU OF LAND MANAGEMENT 


OIL ANO GAS LEASE OF SUBMERGED LANDS 


UNDER THE OUTER CONTINENTAL SHELF LANDS ACT 


This indenture of lease entered into and effective es of 


United States of America, hereinafter called the Lessor, by the Disector, Bureau of Land Management, and 


Union O11 Company of California 


hereinafter called the Lessee, under, pursuant, and Subject to the -erms and provisions of the Outer Continental Shelf 
Lands Act of August 7, 1953 (67 Stat. 462; 43 U.S.C., Sec. 1331, «° seq.), hereinafter referred to as the Act, and to all 
lawful and reasonable regulations of the Secretary of the Interior (wereinafter referred to as the Secretary) when not ine 


Consistent with any express and specific provisions herein, which wre made a part hereof: 


WITNESSETH: 


Sec. 1. Rights of Lessee. That the Lessor, in consideration wi a cash bonus and of the rents and royalties to 
be paid, and the conditions and covenants to be observed as herein set forth, does hereby grant and lease to the 
Lessee the exclusive right and Privilege to drill for, mine, extract. remove and dispose of all oil and gas deposits ex- 
Cept helium gas in or under the following-described area of the carer Continental Shelf {es thet term is defined ia 


the Act): 


Block d-l, Brazos Area. Official Leas-ng Map, Texas Map No. 5. 


Containing 


5,760 


(a) the nonexclusive right to conduct within the 
leased area geological and geophysical explorations 
which are not unduly harmful to aquatic life: 

(b) the right to drill water wells within the leased 
area and use free of cost, and to dispose of, water 
produced from such wells; and 

(¢) the right to construct of erect and to maintoin 
within the leased area all artificial islands, platforns, 
fixed of floating structures, sea walls, docks, dredged 
Channels and spaces, buildings, plants, telecraph or 
telephone lines and cables, pipelines, reserwans, tanas, 
Pumping stations, and other works and structures 
necessary of convenient to the ful eniovment of the 
“rights granted by this lease, for a pened of S veo 
and ax long thereafter asx ail of gas may de produced 
from the leased area in paying quantities, of drilling 
or well reworking operations, as «pproved by the 
Secretary, ore conducted thereon; subject to any unit- 
tzation of pooling agrcement heretofore of herculter 
“pproved by the Secretary which affects the leased 
erce of any purt thereof, the provisions of such agree- 
mente to govern the leased arca of putt thereof subject 
thereto where inconsistent with the terms of this 
leuse, 


acres, more or less (hereinafter referred *o #& the leased area), together with: 
| 


. 


«i Rentals and royalties. (1) To pay Fentals, and 
toya.ztres as follows: 
Remals, To pay the Lessor on or before the 
first uav of each lease year Commencing pricr to aldis- 
Covers: of ot! of gas on the leased area, a rental of 
$3..50 per acre or fraction thereof. i 
Minimum rovelty, To pay the Lessor in lheu 
of -eenial at the expiration of cach lease year ¢om= 
mene 30 alter discovery a minimum royalty of 33. 10 
per eore of fraction thereof or, af there is production, 
the terenve between the actual royalty paid dufiag ~ 
the sear end the prescribed minimum. royalty, at itn 
tavacty part is less than the minimum rov. it. 
1 Meentuetion, To pay the Lessqe a 
tova ot [ef D Jaercent inamount of value of Production 
temoved, of sold ftom leased area. Gas off ill 
Sing. seacept helium and pas used for purposes of pio 
duct. -we trom and operations upon the leased arca or/un= 
avamasaly lost) 18 sudject to royalty. ' 
62) teas expressly agreed thut the Secretary y 
@Atan; teusonable minimum values for purposes, of 
Comouaimy coyalty on products obtsined from this leuee, 
due .ansideration being given to the highest price plead 
for . wort or for a majority of production of like Que} ty 
seme Field, of aren, to the pace cecewed ba bi 


acta 


Seva 


saver 


inthe 


notice to the Lessee and ® reasonable opportunity nag 20 
been afforded the Lessee to be heard. 

(3) Wrea paid in value, such royalties oa 
prodectica shall be due and payable monthly on the 
leat dey of the month next following the moath in 
which the production is obtained. When paid 
ia production, such foyeltres shall be delivered at 
pipeline Consections or in tanks provided by the Lessee. 
Such deliveries shall be made at reasonable times and 
jatereats and, at the Lessee's option, shall be effected 
exher (i) oa of immediately adjacent to the leased area, 
without cost to the Lessor, or (ii) et @ more Convensent 
point closer to shore or on shore, in which event the 
Lessee shall de entitled to reimbursement for the 
reasonable cost of transporting the royalty substance 
to suchdelivery point. The Lessee shal! not be required 
to prowsde storage for royalty taken in kind in excess of 
tankage required whea royalty is paid ia value. When 
payments are sade in production the Lessee shall not 
be Seid liable for the! loss or destruction of royalty oil 
oe other liqusxd products im storage from causes over 
which the Lessee has! 80 control. 

(4) Rentals oc minimum royalties may be re- 
deced and royalties! oa the entire leasehold or any 
deposit, tract. oc poction thereof segregeted for royalty 
perposes may de reduced if the Secretary finds that, foe 
the perpose of increasing the ultimate recovery of oi! or 
gas and in the interest of conservation of natural re- 
Sowrces, it 1 necessary, in his judgment, to do so in 
order to promote development, or because the lease can- 
not be successfully operated ender the terms fixed herein. 

(b) Boads. To maintain at all times the bond re- 
quired peice to the :ssuance of this lease and to furn:sh 
Such add:ticeal secunty as say be required by the 
Lessor if, after operations or peaduction have begun, the 
Lessor ¢eems such additional security to be necessary. 

fe) Cooperative or wut plan. Within 30 days after 
demand, to subscribe to and to operate under such rea- 
sonable cooperative or uait plan for the development and 
operation of the area, held, of pool, oc part thereof, 
embracing lands included herein as the Secretary may 
determine to be praczicable and necessary or advisanie 
tm the interest of Conservation which plan shall aue- 
quately protect the nights of all parties in interest, 
tincleding the United States. 

1d) Bells. (1) To drill and produce such wells as 
ere necessary to protect the Lessor from loss by reason 
of production on other properties or, in lieu thereof, 
with the consent of the onl and gas supervisor, to pay & 
sum determined by the supervisor es adequate to Com 
peasate the Lessor for faslure to drill and produce any 
such well. In che event that this lease is not beinz, 
eaiatained in force by other production of oi] of gas in 
peyine Quantities of by other approved drilling of re~ 
woraing operations. such payments shall be considered 
os the equivaien: of production in paying quantities for 
all purposes of this lease. 

(2) After dur notice in writing, to drill and pro- 
duce such other wol's as the Secretary may reasonably 
require in orter tat "'= leased area or any part thereof 
may de piegeriy and ‘imely developed and produced in 
accordance wth cond Derating practice. 

«3) At se - ect of the Lessee, to drill and 
produce ether ers 9 Fontcrmity with any system of 

Sapecing ot pret ation alintments affecting the area, 
freid, of ool inwhie) "76 -ea8e4 ates of any part thereof 
16 Aituated, wacd us 26S onted oF sanctioned by appli- 
cable taw or by the Sreretary. 

To rsae a!l payments to the Lessor 
by check, buna disit of money order payable as in- 
dicated herein unless otherwise provided by regulations 
ot by ewection of the Secretary. Rental, royalt od 
other payments shall Le made peyable to the United 
States Geological Survey and tendered to the Ort ond 
Ges Supervisor, eaceps that filing chatyes, bonuses, and 
fipst year’s rental shold be mater pay aisle to the Sere 


fe) Payments 


Sof Land Management and remitted to the Manager . 
appropriste field office of that Bureeu. 


() Contracts for disposal of products. To file 
the Oil and Ges Supervisor, Geological Survey, nn 
then 30 days after the effective date thereof, con-+ 
all contracts for the disposal of lease products --- 
vided that the Supervisor may relieve the Les<- 
this requirement, in which event the contracts sn.. 
made aveilable for inspection by the Superviso: 
his request. Nothing in any such Contract of :- 
approval thereof by the Supervisor shall be constr.- 
accepted a8 modifying any of the provisions o 
lease, including, but not limited to, provisions re.. - 
to gas waste, taking royalty in kind, and the me: 
computing royalties due as based on a minimum «.. 
ation and in accordance with the regulations appi:c- 
to this lease. 

(g) Statements, plats, and reports. At such 
and in such form as the Lessor may prescribe, to fu 
detailed statements and reports showing the amoun:: 
qeality of all products saved, removed, and so.c > = 
the leased area, the proceeds therefrom, and the a-.-: 
used for production purposes or unavoidably los: - = 
a plat showing development work and improvemen:: ~ 
oe with regard to the leased area. 


(b) Inspection. To keep open at all reason. ¢ 
times for the inspection of any duly authorized =: —- 
sentative of the Lessor, the leased area and al! u- 
improvements, machinery and fixtures thereon a> 
d00ks, accounts, and records relative to operations 
Surveys or investigations on or with regard to the 
area or under the lease. 

(i) Diligence. To exercise reasonable diliger= 
drilling and producing the wells herein provided fa- 
carry on all operations in accordance with app-"'~- 
methods and practices including those provided :> 
operating and Conservation regulations for the © 
Continental Shelf; to remove all structures wher 
longer required for operations under the lease tos. - 
cient depth beneath the surface of the waters to pre’ 
*hem from being a hazard to navigation, to Carry ov 
expense of the Lessee all lawful and reasonable o--*~ 
af the Lessor relative to the matters in this parag:> 
and that on failure of the Lessee so to do the Les< 
shall have the right to enter on the property and to 
complish the purpose of such orders at the Less- 
sost: Provided, That the Lessee shall not be - 
responsible for delays or casualties occasiones 
causes beyond the Lessee’s control. 

(j) Freedom of purchase. To accord ell work" 
and employees directly engaged in any of the operat:- - 
ander this lease complete freedom of purchase. 


leaner 


(ky Equal Opportumty clause. During the pert ~ 
ance of this contract the lessee agrees as fol.or 
(1) The lessee will not discriminate aca: 
any employee of applicant for employment because 
race, creed, color, of national origin The lessee « 
take affirmative action to ensure that applicants 
=mployed, and that employees are treated during r* 
ployment, without regard to thes race, creed, Co.* 
“¢ national origin. Such action shall include, bur ~ 
be limited to the following employment, upyrac 
demotion, of transfer, recruitment of recrustme: 
advertising, layoff or termination, rates of pay or 0° 
forms of compensation; and selection for 
including apprenuceship. The lessee vyrces to > 
in conspicuous places, available to employees -" 
applicants for employment, notices to be provi’ 
by the contracting officer setting forth the provisic 
of this nondiscemination clause. F 
(2) The lessce will, in all solicitations 
advertisements for employces placed by or on behalt 
the lessee, stote that all Qualified applicants + 


train « 


receive consideration for employment “without te 


on . 


one - 209 - <7 


(3) The lessee will send to each Jabor union 
or representative of workers with which he has @ 
Collective be gaining agreement of other contract or 
understanding, @ notice, to be provided by the agency 
contracting officer, advising the labor union or workers’ 
tepresentative of the lessee’s commitments under 
Section 202 of Executive Order No. 11246 of Sep- 
tember 24, 1965, and shall post copies of the notice 
in conspicuous places availuble to employees and 
applicants for employment. 

(4) The lessee will comply with all provisions 
of Executive Order No. 11246 of September 24, 1965, 
and of the rules, reguletions, and relevant orders of the 
Secretary of Labor. 

(S) The lessee will fumish all information 
and reports required by Executive Order No. 11246 
of September 24, 1965, and by the rules, regulations, 
and orders of the Secretary of Labor, or pursuant 
thereto, and will permit access to his books, records, 
and accounts by the contracting agency and the Secre- 
tary of Labor for purposes of investigation to ascertain 
Compliance with such rules, regulations, and orders. 

(6) In the event of the lessee’s noncompliance 
with the nondiscrimination clauses of this contract 
or with any of such rules, regulations, or orders, this 
Contract may be cancelled, terminated or suspended 
in whole or in part and the lessee may be declared 
ineligible for further Government contracts in ac- 
cordance with procedures authorized in Executive 
Order No. 11246 of September 24, 1965, and such 
other sanctions may be imposed and remedies involved 
as provided in Executive Order No. 11246 of Sep- 
tember 24, 1965, or by rule, regulation, or order of 
the Secretary of Labor, or as otherwise provided 
by law. 

(7) The lessee will include the provisions 
of Paragraphs (1) through (7) in every subcontract or 
purchase order unless exempted by rules, regulations, 
or orders of the Secretary of Labor issued pursuent 
to Section 204 of Executive Order No. 11246 of Sep- 
tember 24, 1965, so that such provisions will be 
binding upon each subcontractor or vendor. The 
lessee will take such action with fespect to eny 
subcontract or purchase order as the contracting 
@gency may dircct as a means of enforcing such 
Provisions including sanctions for noncompliance: 
Provided, however, That in the event the lessee becomes 
involved in, or is threatened with, litigation with a sub- 
Contractor or vendor as a reults of such direction by the 
contracting agency, the lessee may request the 
United States to enter into such litigation to pro 
tect the interests of the United States. 


(1) Assignment of lease. To file for @pproval with 
the Bureau of Land Management, within 90 days from 
the date of final execution, any instrument of transfer 
of this lease, or any interest therein, including assign- 
ments of record title, operating agreements, and sub- 
leases. Carried working interests, overriding royalty 
interests, of payments out of production, may be 
Created of transferred without requirement for filing of 
epproval. Instruments required to be filed shall take 
effect upon approval as of the first day of the lease 
month following the date of filing unless at the request 
of the parties an earlier date is specified in such 
epproval, 

Sec. 3. Reservotions to Lessor, The Lessor 
reserves: 

(@) Geological and geophysical exploration; rights. 
Of-way, The right to authorize the conduct of geological 
end gcophysical exploration in the leased area which 
duca not interfere with of endanger actual Operations 
under this lease, and the right to grant such easements 
Of rights-of-way upon, through, of in the leased arca as 


Mav he necensnry ne anneansenta ty tha waskinnw al athae 


” the Lessee. 


or under authority of the United States, its Lessees or 
Permittees, and for other public purposes, subject to the 
Provisions of Section S(c) of the Act where they are 
eppliceble and to all lawful and reasonable regulations 
end conditions prescribed by the Secretary thereunder. 

(b) Leases of sulfur and other mineral. |The right 
to grant sulfur leeses and Isases of any mineral other 
then oil, gas, and sulfur within the leased ates or any 
part thereof, subject to the provisions of Section 8/c), 
8(d), and 8(e) of the Act and all lawful and reasonable 
regulations prescribed by the Secretery thereunder, 
Provided, That no such sulfur lease or lease of other 
mineral shell authorize or permit the Lessee thereunder 
unreasonably to interfere with or endanger dperations 
under this lease. | si 

(c) Purchase of production. In time of wat, or when 
the President of the United States shall so prescribe, 
the right of first refusal to purchase at the matket price 
all or any portion of the oil of gas produced) from the 
leased ares, as provided in Section 12/6) of| the Act. 

(d) Taking of royalties. All rights, putsuant to 
Clause (3) of Section 8(6) of the Act, to take royalties 
in the emoant or value of production. | 

(ec) Fissionable materials. Ali uranium,| thorium, 
and all other materials determined pursuant to paragraph 
(1) of subsection (5) of Section 5 of the Atomic Energy 
Act of 1946, as amended, to be peculiarly essential to 
the production of fissionable materials, contained, in 
whatever concentration, in deposits in the subsoil or 
seabed of the leased area or any part thereof, as pro- 
vided in Section 12(e) of the Act. | 

(f) Helium, Pursuant to Section 12(/) of the Act, 
the ownership and the tight to extract heligm|from all 
as produced under this lease, subject to such ules and 
regulations as shall be prescribed by the sea 

(g) Suspension of operations during wer or| national 
emergency. Upon recommendation of the Secretary of 
Defense, during a state of war or national emergency 
declared by the Congress or President | of the 
United States after August 7, 1953, the authori y of the 
Secretary to suspend any or all Operations under this 
lease, as provided in Section 12(c) of the Act: Provided, 
That just compensation shall be paid by the Lessor to 


(b) Restriction of exploration and operations. The 
tight, as provided in Section 12/d) of the Act, to) restrict 
from exploration and operations the leased arca or any 
part thereof which may be designated by and through 
the Secretary of Defense, with the approval] of the 
President, as, of as part of, un area of the Outer 
Continental Shelf needed for national defense;| and so 
long as such designation remains in effect no xplora- 
tion of operations may be conducted on the Surface of 
the leased area or the part thereof included within the 
designation except with the concurrence of the Secretary 
of Defense; and if operations or production unter this 
lease within any such restricted area shall be sus- 
pended, any payments of rentals, minimum royalty, and 
toyalty prescribed by this lease likewise shall be 
Suspended during such period of Suspension of operas 
tions and production, and the term of this lease shall 
be extended by adding thereto any such Suspension 
period, and the Lessor shall be liable to the Lessee 
for such compensation as 1s required to be paid under 
the Constitution of the United States, | 


Sec. 4. Directional drilling, This lease ay be 
maintained in force by directional wells ae under 
the leased area from surface locations on adjacent or 
adjoining lands not covered by this lease. In such 
circumstances, drilling shall be considered to have deen 


Commenced on the leased area when drilling is com 
menced on the adjacent or adjoining land for the purpose 
of directionally drilling under the leased area, and pro- 
duction of Oil of o5 from the leased area throueh aay 


U 


shall be consxtered production of drilling or reworking 
Operations {as the case may Se) on the leased aree for 
all purposes of this lease. Nothing contained ia this 
paregraph 13 intended or shal! Se construed ss grenting 
to the Lessee aay leasehold interests, licenses, ease- 
ments, of other mghts ini or with respect to any such 
edjecent of ed joising Land in addition to any such lease- 
hold interests, licenses,' easements, or ocher rights 
which the Lessee may Save lawfully acquired uader the 
Act of from the Lessor oc others. 


Sec. 5. Swerender end termination of leese. The 
Lessee may surrender this entire lease or aay officially 
designated sabdivision of the leased aree dy filing with 
the Bereas of Land Management, a writtes relinquish- 
ment, in orpiscate. which shall be effective as of the 
date of filing, subyect to the continued obligation of the 
Lessee and his surety to make payment of all accrued 
rentals and royaltves aad to abandon all wells on the 
area to Se relinquished to the satisfaction of the Oil 
aad Gas Supervisor. ! 


Sec. & Remove! of property on termination of leose. 
Upoa the expiration of thit lease, or the earlier termina- 
tion thereof as herein prowided, the Lessee shal! within 
@ period of 2 year thereafter remove from the premises 
ell strectures, machinery, equipment, tools, end mate~ 
rials other thas improwements seeded for producing 
wells oc for drilling oe producing on ther leases and 
other property permitted by the Lessor to be maintained 
oa the ares. ' 


Sec. 7. Remedies in cose of defoult. (a) Whenever 
the Lessee fails to comply with any of the provisions 
of the Act or this lease or the applicable regulations in 
force ead effect on the date of Ssuance of this lease, 
the lease shal! be subject to cancellation as follows: 

(1) Cancellaz:on of nonproducing lease. If, at 
the time of such defacit, 20 well is producing, or is 
capable of producing. oil or gas im paying quantities 
from the leased area, whether such well be drilled from 
@ surface locatioe within! the leased area or be Ccirec- 
tiomally drilled from a surface location on adjacent or 
adjoining lacds, this lease may be cancelled by the 
Secretary (sud;ect to the mght of judicial review as 
provided in Section 2%) of the Act) if such default com 
tinves for the period of 29 days after mailing of notice 
by registered letzer tothe Lessee at the Lessee’s record 
post office address. 


UNION OIL COMPANY OF CALIFORNIA 


(Signatere of Levees) = 
C. F. BOWDEN - Attorney tn Fact 


(Signature of Lesece) 


(Srenerase of Lessee) 
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(2) Cancellation of producing lease. If, at the 
time of such default, any well is producing, or is 
capable of producing, oil or gas in paying quantities 
from the leased area, whethee such wel! be drilled from 
@ surface location within the leased area or be direc- 
tionally drilled from a surface location on adjacent or 
adjoining lands, this lease may be cancelled by an ep- 
propriate proceeding in any United States district court 
having jurisdiction under the provisions of Section 4/6) 
of the Act if such default continues for the period of 
30 days after mailing of notice by registered letter to 
the Lessee at the Lessee’s record post office address. 

(&) Ocber remedies. If any such default continues 
foe the period of 30 days after mailing of notice by 
registered letter to the Lessee at the Lessee’s record 
post office address, the Lessor may then exercise any 
legal of equitable remedy which the Lessor may have; 
however, the remedy of cancellation of this lease may 
be exercised only under the conditions and subject to 
the’ limitations set out above in paragraph (a) of this 
Section, or pursuant to Section 8(:) of the Act. 

(e) Effect of waiver of default. A waiver of any 
perticular default shall not prevent the cancellation of 
this lease or the exercise of any other remedy the 
Lessor may have by reason of any other cause or for the 
game Cause occurring at any other time. 


Sec. 8. Heirs and successors in interest. Each 
obligation hereunder shall extend to and be binding 
spon, and every benefit hereof shall inure to, the heirs, 
executors, administrators, successors, or assigns of 
the respective parties hereto. 


Sec. 9. Unlowfyl interest. No Member of, or 
Delegate to, Congress, or Resident Commissioner, after 
his election oc appointment, or either before or after he 
has qualified, and during his, continuance in office, and 
no officer, agent, o¢ employee of the Department of the 
Interior, except as provided in 42 CFR 7.4(a) (1), shall 
be admitted to any share or part in this lease or derive 
any benefit that may arise therefrom; and the provisions 
of Section 3741 of the Revised Statutes (41 U.S.C. 
Sec. 22), as amended, and Sections 431, 432. and 433 of 
Title 18 of the United States Code, relating to contracts 
made or entered into, or accepted by or on behalf of the 
United States, form a part of this lease so far as the 
same may be applicable. 


THE UNITED STATES OF AMERICA 


(Autrorized Officer) 
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Union Oil Company of California | 
800 Prudential Building, Houston, Texas 77025 
"Telephone (713) 748-2076 
Ca) 921-6F 


UnIOn 


July 12, 1968 


OCS=G 1723 
Block A-1, Brazos Area Op 
Official Leasing Map, : 


Texas Map No, S 


Mr. John L. Rankin, Manager 
Bureau of Land Management | 
Department of the Interior | 
Post Office Box $3226 


T-9003 Federal Office Building 
New Orleans, Louisiane 70 150 


Dear Mr. Rankin: | 
We return herewith the original and two copies of the subject Oil 
and Gas Loase which has been executed on behalf of Union Oil 
Compsny ci California. Also enclosed is our Check No. 00300] in 
the amount of $3,006,000.00 together with our Check No. 003002 
in the amount of $1,897,280.00 to cover the balance of the bonus 
consideration of $16,880,006.00 and the first year’s rental of |- 
$17,280.00, both checks totaling $10,897,280.00. 
re | 
Please note that we have affixed the corporate seal of our company 
to all copies of this lease, aad we refer you to Bureau of Land, 
Management of New Orleans Miscellaneous File No. 3 for evidence 
that C. F. Bowden is authorized to execute the above referenced 
lease as Attorney in Pact for Union Oil Company of California. | 
. | 
| 


Mr. John L. Rankin, Manager 
Bureau of Land Management 
July 12, 1968 


LAO 


It will be appreciated if you will acknowledge receipt of this letter 
with enclosures by dating and signing the attached copy in the space . 
provided below. p ; 


Yours very truly, 


_N 


W. PF. Bolding 7 


JIB: WFSB:Pat 
Enclosures - 2 Checks 
Lease (3) 
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RECEW:D THIS 
OP 2: Gs 
; P] 


= 
A 29/38: [D | 
I Ney, WSSQusesen 7 DEFENDANT'S 


Y n EXHIBIT 
" hieituk OEP. : ru,Jea) B Koss 


Dear Mr. Secretary: ars EARNo Cc: 
114, Gi ork 
We refer to a letter of May 10, 1960, with enclosures, signed 
by the Adninistrative Assistant Secretary; requesting our = 
as to the acceptability of bids submitted ishegruarican 
O11 Producing Company for oil and ges leases 
LA-577 suomitted in responses *o an invitation 
guant io section 8 of the Outer Centinental Shelf Lands dct, 
62, advertised at 2k Fed. Reg. 1oull. 
| 
the invitation or notice of sale was dated Daceaber 16, 1959, 
and required that *A separc-o bid, in a separate sealed envelcpe, 
must be sulmitted for each teact.@ It aloo required that there be 
sutmitted with each bid one-fifth of the scant of the bid in each, 
cashier's check, bank draft or sinil== type of negotiable initruzent. 
‘The requirements of tio notice of sale referred to above sre com 
sistent ith requirements imposed by regulation (43 C.F.R. 201,22). 


Te British-smerican 011 Producing Company sutnitted bids| ca 
four tracts: La-575, Li577, =78, and Le-59. | offered 
by the company for ecch tract were $205, $ 000, anc 
$755,500, respectively. Toe bids for 3 
British-american wore correct in every respect but ware rejected 
because higner acceptable bids ware received, Tas Britiaheinaricen 
bida were the only acceptubie ords sutmitted for the first tracts 
bet in each case the bid coposit saimitted ves less then the por 
cant required, Tuc ceposit offered with the bid for trsst 124575 
wes $51,100 or $1,900 loss than the 20 percent required; tat son 
companying the bid on tract L577 was also $51,100 or $2,000 lozs 
than the amount required. it is coted in the letter of May 10, that 
4n each instance the British-Smerican bic was acceptable and proper 
din every other respect and indeed was the only acceptable bid received 
for each of the two tracts. | 


| 
2 checks to covar the deficiencies 
in deposits pr thoir 
attention but or ovr 
decision at 38 Coxp. den. quirersnt3 
dn invitations for bids sho 
tenor, Fellowing receipt of 


ot BeUk2869 


Management, the leasing agency, pending our determination with 
Tespect to the acceptability of the Britishedmerican bids on tracts 
La-575 and La-577. 


The primary purpose ef a bid bond ef security deposit is to 

_ protect the Government against irresponsible or improvident bidders. 
The basic objectives of the requirement for rejection of a bid subd= 
mitted without the exact security required by the invitation are to 
avoid any possibility of discrimination between bidders, to prevent 
the possibility of attempts by bidders to leave themselves an option 
te correct the defective securities, and to eliminate the acdainistra- 
tive Durden of determining and evaluating the facts involved in 
excuses alleged by non-conforming bidders, Where, as in this instance, 
there is no other acceptable bid, there is no question ef discrimina- 
tion; if it is 1n the interest of tne Goverment to waive the de- 
ficiency, the acceptance of the bid will bind the bidcer whether or 
not ne offers to correct tae deficiency of security; and the reasons 
for the deficiency are of no materiality. The interest of the Gove 
ernment is the only factor left for consideration, and if it te 
adeinistratively considered that acceptance of the did will dest 
serve that interest the defect in the security offered may properly 
be waived. 


In the circumstances, we are of tae view that tne bics of 
British-smerican on tracts LA-575 and Li-577 should not have been 
rejected because of the deficiencies in the bid deposits, and that 
tne rejection may be regarded a3 naving been erroneous, 


Sincerely yours, . 


bp ns 


Comptroller General 
of the United States 


The Honorable 
fhe Secretary of tne Interior 


DEPARTMENT OF THE INTERIOR 
May 31, 1960 


Referred to Office of che Solicitor. 
egg Eo 
-2 


ef Clerk 


- 215 - 


if . 

a UNITED STATES 16) 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
WASHINGTON 25, D. C. 


Qin, Tracf FEB 1g 1500 


Menorandun 
Tos Manager, New Orleans Office 


3JOms Assistant Director 
Through: Eastern States Supervisor 


Scbject: Sale Procedure 
| 
Ia reply to your memorandum of January 22, there does not appear 
to ce any reason for retaining eny checks other than those received 
--44h successful high bids during the next sale ana in all future 
wules. The regulations, 43 CFR 201.23, clearly indicate that even 
af the high bidder failed to qualify or is not aivarded @ lease for 
any other reason other bids will not be accented. | 
| 
In vier of the suhstanticl amomts involved, this office will not 
object to the immediate return of all checks exceot those received 
with successful high bids. It may be desirable as you suggest to 
notify all intcrested oil companies that someone may te designeted 
to pick up the checks for the unsuccessful dids of their ae 
Letters shall be on file designating the appropriate officials ts 
saceive tho checks. Checks my be picked up in person by authorized 
representatives of oil companies or they may be returned by certi- 
fiod mail. The representatives receiving the checks in person shall 
bo required to sign that the check has been reccivece 


Receipts for checks returned in person and certified mail receipts 
and copies of transnittal letters shall be filed with the bid recorde 


sistant Director 


NOTICE OF APPEAL. 73 (8) 


90-1-18-819 


, =Mnited States District Court for the District of Columbia 


r / 
/ 
4 LS 
TE SUPERIOR OTL COMPANT BEA f put jd 


crm xo, 3522568 // 


Plaintiffs. 


STEWART L. UDALL.”Secre of the 
Interior, end UO OLL COMPANY OF 
CALIFORNIA, Defendant® » 


NOTICE OF APPEAL 
Notice is hereby given'this 24 day of August , 19 68, that 
defendant Stewart L. Udall, Secretary of the Interior, 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 29th day of July , 1968, 

in favor of plaintiffs, as modified by order entered on July 31, 1968, 
against said defendant. 


GRBTUVICGATE OF SERVICE 
I certify that on August 2, 1968, I wafled 2 bepy 
ef the attached notice of appesl te counsel for the plaintiffs, 
Abe Krash, Esquire, 1229-19th Strect, N. W., Washingten, BD. C. 
20036, and a eopy te eounsel for defendent Union 011 Company 


of California, BE. W. Cole, Esquire, 1100 Connesticut Avenue, 
U. W., Washington, D. 6. 20036. 


Thos. L. MeKevitt 
Attorney, Department of Justice 
Room 2127 
Department of Justice Building 
Washington, D. C. 20530 | 


| 
Attorney for Defendant Stewert L. Udall 
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JN THE UNITSD STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE SUPERIOR OIL COMPANY, ST AL., 
Plaintiffs, 


Defendant, Civil Action 


No. 1521-68 


UNION OIL COMPANY OF CALIFORNIA, 


ee NaF Nad a a a a a a ee ee ee ee ee 


Intervenor-Defendant. 


NOTICE OF APPEAL 


Notice is hereby given that Union Oil Company 
of California, a defendant above named, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia Circuit from the final judgment entered in this 
Action on the 29th day of July, 1968, and as modified on 
31 July, 1968. 


‘ 


Respectfully submitted, 


- Cole 
1100 Connecticut Avenue, N.W. 
Washington, D. C. 20036 
Telephone: 659-7600 


Attorney for Union Oil Company 
of California 


CERTIFICATE OF SERVICE 


I certify that on the (ie day of Avaushiccs, 
I handed a copy of the attached Notice of Appeal to 
appellees' attorney, Abe Krash, Esquire, and to appelant, 
Stewart L. Udall's, attorney, Thomas L. McKevitt, Esquire, 


Department of Justice. - 


- W. Cole 
1100 Connecticut Avenue,| N.W. 


Washington, D. C. 20036 


Attorney for Union Oil Company 
of California 


= BRIEF FOR STEWART L. UDALL, APPELLANT 
ee 


UNITED STATES: COURT OF APPEALS: 
“FOR: THE DISTRICT OF COURBIA CrRCUET 


No. 22,192 
SUPERIOR. OIL. COMPANY, ET AL. 
we | 
STEWART L. UDALL, SECRETARY OF THE INTERIOR, ie 
ee Appellant nee 
UNION OIL comrany OF ‘CALIFORNIA 


eee eee EO. MARTZ, She ee Rigas 
tor te De HE 0 istent Attorney General. 


Opinion below 
Jurisdiction 

Legal issues presented 
Laws and regulations 
Statement of the case 
Argument : 

I. The decision of the Secretary that Union's 
bid was valid was reasonable and may not 
be set aside by the courts 

II. The district court exceeded its authority 
in directing the Secretary to issue the 
lease to Superior 

III. No action of the local manager, including 
depositing Superior’s check in a suspense 
account, could constitute a final accept- 
ance of Superior's bid 
Conclusion ocr nr mrss er rt ttt tr rrr renner enn nanan an 


CITATIONS 
Cases; 


A. T. & T. Co. v. United States, 299 U.S. 232 - 

Best v. Humboldt Mining Go., 3/1 U.S. 334 

Cameron v. United States, ee U.S. 450 

Cornelius v. Kessel, 125 U 456 

Crolley v. Tatton, 349 F. 2a 908, cert. den., 

U.S. 966 

Davis v. Nelson, 329 Bee as 

Decatur v. Paulding, 14 Pet. 497 

Duesing v. Udall, P31 U.S.App. Be Cc. Suee 350 
F.2d 748, cert. den., 383 U 


Redarsl Comm'n v. pene inion a eoaacsoting Co., 
U.S. 


Federal Crop Ins. Corp. v. Merrill, 332 U.S. 


BEee P,C, v. Idaho Power Co., 344 U.S. 17 
Ferry v. Udall, 330 F.2d 706, cert. den., 381 
Aas S. 904 
ray v. Powell, 314 U.S. 402 
gee oon Vv. Udall, 229 F.Supp. 510, aff'd 350 
F. 9, cert. ert. den., 384 U.S. 940 
Robertson v. Udall, 121 U.S.App.D.C. 218, 349 
2d 195 


F. 

Safarik v. Udall, 113 U.S.App.D.C. 68, 304 F.2d 
» cert, den. , 371 U.S. 901 

Securities Comm'n v. Chenery Corp., 318 U.S. 


Securities Comm'n v. Chenery Corp., 332 U.S. 


Cases cont'd: 


Standard Oil Co. of Califormia v. United 
States, 107 F.2d Z02, cert. den., 309 U.S. 
6s4 -- 


Udall v. Tallman, 380 U.S. l 
United States v. California, 332 U.S. 19 
tah © Co. v. United States, 243 


-S. 
Willcoxson v. United States, 114 U.S.App.D.C. 
203, 315 F.2d B84, cert. den., 373 U.S. 932 - 


Statute and Regulations: 


Outer Continental Shelf Lands Act of August 7, 
1953, 67 Stat. 468, 43 U.S.C. sec. 13 7(a) -- 

43 C.F.R. sec. 3382 

43 C.F.R. sec. 33 (a) 

43 C.F.R. sec. 3382.4(a) (1) 

43 C.F.R. sec. 3382.5 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,192 
SUPERIOR OIL COMPANY, ET AL. 
v. 
STEWART L. UDALL, SECRETARY OF THE INTERIOR, | 
Appellant 
UNION OIL COMPANY OF CALIFORNIA 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ee u 
BRIEF FOR STEWART L. UDALL, APPELLANT 
OPINION BELOW 
The district court, Honorable John J. Sirica presiding, 
did not write an opinion. Its findings of fact and concieetons 
of law can be found at pages 31-43 of the Joint Appendix. 
JURISDICTION | 
Final judgment was entered in the form of an order 
dated July 29, 1968 (JA 44-45), and a modification of/ this order 
was entered on July 31, 1968 (JA 46-47). Notice of epost was 
filed by the Secretary of the Interior on August 2, 1968 (JA 216- 
217). Jurisdiction of this Court rests on 28 U.S.C. sect 1291. 


| 
1/ Union Oil Company of California, intervenor-defendant, has 
also appealed. The appeals have been consolidated for all 
purposes. 


= KS 


LEGAL ISSUES PEESeIEDS 

1. Whether the Secretary of the Interior reasonably 
decided that, under the circumstances of this case, an unsigned 
bid form for offshore leases, attached to a signed letter spe- 
cifically referring to the bid and accompanied by the required 
deposit, complied with regulations written on the assumption 
that bids would be signed. 

2. Whether a court may direct the Secretary of the 
Interior to issue an offshore lease to the second highest bidder 
when the Secretary has yet to consider the adequacy of the bid 
as he is required to do by statute. 

3. Whether any action of the local manager, inc lud- 
ing cashing Superior'’s check, would constitute a final acceptance 
of Superior’s bid. 

LAWS AND REGULATIONS 

Section 8 of the Outer Continental Shelf Lands Act, 67 
Stat. 468, 43 U.S.C. sec. 1337, provides as follows: 

{a)' In order to meet the urgent need for 

further exploration and development of the oil 

and gas deposits of the submerged lands of the 

outer Continental Shelf, the Secretary is au- 

thorized to grant to the highest responsible 

qualified bidder by competitive bidding under 


regulations promulgated in advance, oil and 
gas leases on submerged lands of the outer 


2/ These issues have been briefly presented for consideration by 


this Court of a motion by Secre ary Udall for a stay, pending 
appeal, of that portion of the order d recting issuance of the 
lease to Superior. The motion has been held in 


abeyance pending 
this accelerated appeal. 


43 C.F.R. 


‘be (1) by sealed bids, and (2) at the dis- 


30 


Continental Shelf which are not covered by 
leases meeting the requirements of subsec-; 
tion (a) of this Act. The bidding shall 


cretion of the Secretary, on the basis of | 
a cash bonus with a royalty fixed by the 
Secretary at not less than 12% per centum 
in amount or value of the production saved 
removed or sold, or on the basis of royalt 
but at not less than the per centum above 
mentioned, with a cash bonus fixed by the 
Secretary. 


sec. 3382.4(a)(1) provides as follows: 


A certified copy of the articles of in- 
corporation and a copy either of the minutes 
of the meeting of the board of directors or 
of the by-laws indicating that the person 
signing the bid has authority to do so, or 
in lieu of such a copy, a certificate by the 
secretary or the assistant secretary of the 
corporation to that effect, over the corpor- 
ate seal or appropriate reference to the re- 
cord of the Bureau of Land Management in con- 
nection with which such articles and author- 
ity have been previously furnished. 


| 
sec. 3382.5 provides as follows: | 
Following the public opening of the 
sealed bids as provided for in the notice 
of lease offer, the authorized officer, 
subject to his right to reject any and all 
bids will award the lease to the successful 
bidder, In the event the highest bids are 
tie bids, tie bidders may file with the Di- 
rector within 15 days after notification an 
ae cement to accept the lease jointly, other- 
se all bids will be rejected. If the au- 
thorized officer fails to accept the highest 
bid for a lease within 30 days after the date 
on which the bids are opened, all bids for 
such lease will be considered rejected. No- 
tice of his action will be transmitted prompt- 
ly to the several bidders. If the lease is 
awarded, three copies of the lease will be 
sent to the successful bidder and he will be 


required within 30 days from his receipt there- 

of to execute them, pay the first year’s rental, 
the balance of the bonus bid, and file a bond as 
required in § 3384.1. Deposits on rejected bids 
will be returned. If the successful bidder fails 
to execute the lease or otherwise comply with the 
applicable regulations, his deposit will be for- 
feited and disposed of as other receipts under 

the act. If before the lease is executed on be- 
half of the United States the land is withdrawn 

or restricted from leasing, all payments made by 
the bidder will be refunded. If the awarded lease 
is executed by an agent acting in behalf of the 
bidder, the lease must be accompanied by evidence 
that the bidder authorized the agent to execute 
the lease. When the three copies of the lease are 
executed by the successful bidder and returned to 
the authorized officer, the lease will be executed 
on behalf of the United States, and one fully exe- 
cuted copy will be mailed to the successful bidder. 


STATEMENT OF THE CASE 
This is an appeal of an order (JA 44-47) of the dis- 
trict court enjoining the Secretary of the Interior from issuing 
an oil and gas lease on the Outer Continental Shelf to Union Oil 
Company of California and directing him to issue the lease to 


Superior Oil Company of California, et al. 


The suit was instituted on June 19, 1968, by Superior 


to overturn a decision of the Secretary of the Interior of June 17, 
1968 (JA 182-14), awarding the lease to Union as the successful 
bidder in an offshore oil and gas lease sale conducted pursuant 
to the Outer Continental Shelf Act, 43 U.S.C. sec. 1337. 

A temporary restraining order was entered by Judge 
Curran on June 18, 1968 (JA 2). Judge Corcoran, after enter- 
ing findings of fact and conclusions of law, granted a prelimi- 


nary injunction on July 10, 1968 (JA 2). The district court, 


after a hearing, enjoined the Secretary from issuing 


Union and directed him to issue a lease to Superior 
This appeal followed (JA 216-47). 
22194) (JA 218-219). 


Union has also app 
The appeals were consolidated 
poses by order of this Court filed August 15, 1968. 
cal statement of the facts may be summarized as foll 


On March 13, 1968, the Secretary of the In 


suant to 43 U.S.C. sec. 1337, advertised that bids w 


ceived for oil and gas leases covering certain areas 
er Continental Shelf, offshore the State of Texas (3 
4477). 
mitted to the New Orleans Outer Continental Shelf Of 
sealed bids attached to a letter of transmittal whic 
"attached are the following sealed bids in connectio 


' specifically designating Tract 


Texas offshore sale,’ 
tract in dispute and two other tracts, Tracts 240 an 


cover letter was on Union stationery and was signed 


|a lease to 
(JA 44-45). 
ealed (No. 
for all pur- 
A chronologi- 
ows: 
terior, pur- 
ould be re- 
of the Out- 
3 Fed. Reg. 
Prior to the deadline for receipt of bids, Union trans- 
fice three 
h stated: 
n with the 
228, the 
a 262. The 


by W. F. 
| 


Bolding, the authorized corporate official, whose qualifications 


and authority were on file with the Department of th 


Office, and this fact appeared on the face of the le 


| 

The attached sealed bid for Tract 228, in the amount 
was on Union stationery and bore the typed designati 
| 


Oil Company of California” in the signature block. 


| 
ly addressed to the manager and also referred to the 


authorization of Mr. Bolding to sign for Union. It 


le New Orleans 


tter (JA 195). 


on of “Union 
It was proper- 
corporate 


designated the 


of $13,600,000, 


s Ge 


amount submitted with the bid as $2,720,000, an amount which 
equals one-fifth of the total as required by the notice and 
regulation, and a check for that amount was enclosed as a de- 
posit (JA 194 ). Apparently through inadvertence, the bid it- 
self was not signed (JA 195 ). The other two attached bids 


were signed and were in fact the successful bids on those tracts, 


At the bid opening om May 21, 1968, when Tract 228, the 


tract in dispute, was reached, the manager announced a bid by 
Superior Oil in the sum of $11,628,691.20. Other bids were an- 
nounced. He then opened Union's bid and stated: "The next bid 
is not an acceptable bid. It has not been signed." (JA 184). 
After reading the remaining bids, the manager later noted that 
the bid submitted by Union was "in the amount greater than the 
highest bid that I read” (JA 184 ). The following day, and be- 
fore any further action had been taken, Union ne letter to the 
Bureau of Land Management stated that its failure to sign the bid 
was inadvertent and that it was willing to complete the transac- 
tion by signing it and paying the balance of the bid price (JA 186). 
Upon instruction from the Secretary, the manager took no further 
action on the bids and Union's letter, bid and check were sent 

to Washington. The check accompanying Superior's bid was, how- 


ever, deposited in a special suspense account. 


3/ The bids are separated as to tracts at the opening and, of 
course, no longer remain attached to the transmittal letters. 


57s 


The Secretary decided, after considering the arguments 
of the parties, that Union's bid was valid and remanded the mat- 
ter to the manager to consider whether it was adequate as to 

| 


amount and, if so, to forward a lease to Union. The essence of 


the Secretary's reasoning was as follows (JA 192-193): 


Obviously, the signature of the person submit- 
ting a bid on behalf of a corporation is a t- 
ter of substance. Thus, the deficiency in Union's 
bid cannot be waived, nor can it be supplied after 
the time for receipt of the bids. This, however, 


does not mean that the bid is unacceptable. 
| 


It is a settled rule of Government contract) law 
that an unsigned bid may be considered for an 

award if accompanied by a letter, bond or other 
document signed by the bidder clearly evinci 


ng 
his intent to submit the bid. 17 Comp. Gen. 497 
SRmEL 34 Comp, Gen, 439 (1955), 30 Comp. Gen. 
5 = 


This principle has been incorporated into the 
Federal Procurement Regulations which provide 
that the failure to sign a bid may be consider- 
ed a minor informality or irregularity if ac- 
companied by other material indicating the bid- 
der's intention to be bound by the undersigned 
bid document, such as the submission of a bid 
guarantee, or a letter signed by the bidder| with 
the bid referring to and clearly identifying the 
bid itself. 41 CFR 1-2,405. 


| 
Here the bid was transmitted by letter together 
with two other signed bids in the same form. 
The bid was on a letterhead identical with that 
of the transmittal letter. The transmittal let- 
ter was signed by the agent of the corporation 
authorized to submit bids on its behalf and the 
letter clearly referred to a bid on Tract 228 as 
did the bid itself. Furthermore the bid was ac- 
companied by the required guarantee in the form 
of a cashier's check bearing the name of the bid- 
der. Under these circumstances, the rationale of 
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the Comptroller General's opinions cited here-_ 

in is persuasive and controlling and the bid of 

Union Oil Company of California must be consid- 

ered a valid bid. 

The manager then issued a "decision" awarding a lease 
to Union and transmitted three copies of a lease for execution. 
Union thereafter returned the executed leases, together with the 
balance of the purchase price, the first year's rentals and bond, 


as required by the regulations. 


Prior to execution of the lease by the Secretary, this 


suit was brought. The district court rejected the Secretary's 


determination on the grounds that (JA 41-42): 


8. |\Intervenor-defendant Union Oil Company 
of California did not submit a bid in compliance 
with the applicable regulations and the Notice 
of Sale. 


9. \Intervenor-defendant Union Oil Company 
of California is not a "qualified bidder" within 
the meaning of Section 8 of the Outer Continental 
Shelf Lands Act, 43 U.S.C. § 1337, and the regula- 
tions issued pursuant thereto, and it cannot law- 
fully be awarded and issued a lease on Tract No. 
228 in the Brazos area by defendant Udall. 


10. ‘The bid of intervenor-defendnat Union 

Oil Company of California, on Tract No. 228, was 
rejectedion May 21, 1968, by the Manager of the 
New Orleans Outer Continental Shelf Office of the 
Bureau of Land Management, an authorized officer 
of the Department of the Interior. The Manager 
was authorized to take all actions in connection 
with the! lease of this Tract by Order No. 575 of 
the Department of the Interior, October 13, 1954, 
19 Fed. Reg. 6720 (Plaintiffs' Exhibit 6). 


* * * * * 


13. Plaintiffs’ bid on this Tract was accept- 
ed by the action of the Bureau of Land Management 
endorsing and cashing plaintiffs’ check submitted 
with their bid on Tract No. 228 for credit to the 


Treasurer of the United States. 
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14, Plaintiffs are entitled to receive 
the lease on Tract No. 228. 

Accordingly, the court enjoined the Secretary from issuing the 
lease to Union and directed him to issue it to Superior (JA 44). 

This appeal followed, 
ARGUMENT 
I 

THE DECISION OF THE SECRETARY THAT 


UNION'S BID WAS VALID WAS REASONABLE 
AND MAY NOT BE SET ASIDE BY THE COURTS 


| 
The Secretary of the Interior is entrusted with the 


administration and development of the oil and gas deposits of 
the submerged lands of the Outer Continental Shelf and “is au- 
thorized to grant to the highest responsible qualified bidder 
by competitive bidding under regulations promulgated in advance, 
oil and gas leases" on such lands. Act of August 7, 1953, 67 
Stat. 468, 43 U.S.C. sec. 1337(a). The Secretary has| issued 
regulations pertaining to such leasing. 43 C.F.R. sec. 3382. 
Taken as a whole, the regulations indicate an assumption that 

bids will be signed by an authorized official of a corporation, 
e.g., 43 C.F.R. sec. 3382.4(a)(1) requires "[a] certified copy 

of the articles of incorporation and a copy either of the minutes 
of the meetings of the board of directors or of the Dyeaes indi- 
cating that the person signing the bid has authority ito so * * *," 
In this case, as shown in the Statement, supra, p. 6, one of three 


bid forms was, by inadvertence, not signed. However, the letter 
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referring specifically to the attached three bid forms by num- 
ber was in all respects in compliance with any requirements of 
signatures by an authorized official. The Secretary was thus 
faced with determining whether the bid as to Tract 228 was suf- 
ficiently in compliance with the applicable statute and regula- 
tions to qualify as a valid bid. The Secretary, recognizing 
that the question of signing bids was important (Statement, supra, 
p. 7), determined that there had been sufficient compliance. The 
question for this Court is not whether there was compliance but 
whether there was a reasonable basis for the Secretary's deter- 
mination that there was sufficient compliance with his regulations. 
The Supreme Court settled this in Udall v. Tallman, 380 U.S. l, 
16-17 (1905): 
* * * When the construction of an adminis- 
trative regulation rather than a statute is 
in issue, deference is even more clearly in 
order. 
"Since this involves an interpre- 
tation of an administrative regulation 
a court must necessarily look to the ad- 
ministrative construction of the regula- 
tion if the meaning of the words used is 
in doubt. . . . [T]he ultimate criterion 
is the administrative interpretation, 
which becomes of controlling weight un- 
less it is plainly erroneous or inconsist- 
ent with the regulation.” Bowles v. Sem- 
inole Rock Co., 325 U.S. 410, 413-414. 
In Robertson v. Udall, 121 U.S.App.D.C. 218 349 


195, 198 (1965), this Court has recently stated: 
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Our duty to defer to the Secretary's inter- 
pretation of his own regulations, so long | 
as that interpretation is not plainly be- | 
yond the bounds of reason or authority, is | 
well-defined. [Citing cases.] We observe | 
it now. 
See also Duesing v. Udall, 121 U.S.App.D.C. 370, 374, 350 F.2d 
748, 752 (19605), cert. den., 383 U.S. 912. 
In the instant case, the Secretary's decision does 
not need the umbrella of deference to aid in its support. He 
was plainly right. Even a cursory examination of his reasons 
(Statement, supra, pp. 7-8) so indicates. The letter to which 
the sealed bid forms were attached was properly signed by an 
authorized official of the bidder, Union. Apart from the justi- 
fiable reference of the Secretary to settled government contract 
law that "an unsigned bid may be considered for an award if ac- 
companied by a letter, bond or other document signed by the bid- 
der clearly evincing his intent to submit the bid,” it is plain 
here that the signed letter, referring to the "attached" bid, to- 
gether with the check in the sealed bid, constitutes an incorpora- 
tion by reference sufficient to satisfy any statute olf frauds 
and binds Union. Under these circumstances, the Secretary's de- 
cision that the Union bid complied with the remutactons is clear- 


| 
ly correct. 


The district court gave no clear reason why it thought 
| 

the Union bid was invalid except the fact that the bid form was 

not signed. We shall discuss under Point III the error of the 


| 
court's decision insofar as it depended upon its view] that the 
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local manager's initial determination and his deposit of Superior's 
check were final and binding. 
Il 
THE DISTRICT COURT EXCEEDED ITS 
AUTHORITY IN DIRECTING THE 
SECRETARY TO ISSUE THE 
LEASE TO SUPERIOR 

The statute here involved, the Outer Continental Shelf 
Act, 43 U.S.C. sec. 1337(a), “authorizes” the Secretary to issue 
a lease to the highest responsible qualified bidder, it does not 
"asrect" him to do so. Indeed, it specifically vests the Secre- 


tary with "discretion" to fix the cash bonus, i.e., to determine 


whether the bonus is adequate. The only bonus that has pees 


termined adequate by anyone is the $13,600,000 bid of Union. 
Even that has not been finally determined to be adequate because 
of the pendency of ‘this suit. Clearly and regardless of the 
merits of our Point I, the Secretary has still a discretionary 
function to perform before any lease issues. To direct him to 
issue the lease, as has the district court, is plainly a usurpa- 
tion of the Secretary's administrative function and substitution 
of the court's judgment for that of the Secretary in an area ex~ 
pressly committed by Congress to the Secretary's, not the court's, 
discretion. That this may not properly be done is clear. 

The basic principle inhibiting a court's arrogation of 
agency action to itself was postulated by Justice Cardozo in 
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4/ The Secretary has not finally determined this fact. 
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A, T, &T. Co. v. United States, 299 U.S. 232, 236 (1936): 


This court is not at liberty to substi 
tute its own discretion for that of adminis 
trative officers who have kept within the 
bounds of their administrative powers. To | 
show that these have been exceeded in the 
field of action here involved, it is not 
enough that the prescribed system of ac- | 
counts shall appear to be unwise or burden- 
some or inferior to another. Error or un- | 
wisdom is not equivalent to abuse. * * * 


In other words, where Congress has delegated authority to an ad- 
ministrative agency and not to a reviewing court, the substitu- 
tion of judgment by the court for that of the agency is in dero- 
gation of the congressional delegation and is an Soaceastyn 
usurpation of administrative power. Cf. Decatur v. Paulding, 14 
Pet. 497, 515-517 (1840); Securities Comm'n v. Chenery Corp., 318 
U.S. 80, 88 (1943); id., 332 U.S. 194, 207-209 (1947) ;Gray v. 
Powell, 314 U.S. 402, 411-413 (1941); Federal Comm'n v. Pottsville 


Broadcasting Co., 309 U.S. 134, 145-146 (1940); Crolley v. Tatton, 
249 F.2d 908, 911-912 (C.A. 5, 1957), cert. den., 356 U.S. 966. 
This principle was applied by the Supreme Coors in 

F,P,.C, v. Idaho Power Co., 344 U.S. 17, 20-21 (1952) . The court 
of appeals' judgment in that case had modified an F.C. order 

by striking certain conditions from a license grant. | Deciding 
that a remand to the agency, rather than modi fication by the re- 
viewing court, was required (even though the ravilenine court in 


that case had the power to "affirm, modify, or set aside” the 


agency's order "in whole or in part”), the Court said (at 20): 
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On remand the Commission might have re-issued 

the order without the contested conditions or 

it might have withheld its consent to any li- 
cense. It is the Commission's judgment on 

which Congress has placed its reliance for con- 
trol of! licenses. See §§ 6, 10(a), 10(g). When 
the court decided that the license should issue 
without the conditions, it usurped an administra- 
tive fumction. There doubtless may be situations 
where the provision excised from the administra- 
tive order is separable from the remaining parts 
or so minor as to make remand inappropriate. But 
the guiding principle, violated here, is that the 
function of the reviewing court ends when an error 
of law is laid bare. At that point the matter once 
more goes to the Commission for reconsideration. 
[Citations omitted. ] 


So here, it is the Secretary's judgment, not the dis- 
trict court's, whether to consider the offered bonus adequate. 
The district court in its disposition of the case has simply 
eliminated this vital element from consideration. Indeed, since 
Union has offered $13,600,000 for Tract 228, even if we assume 
it to be lacking because of a technicality, it seems highly doubt- 
ful that the Secretary would or should consider ‘an offer of 
$11,628,691.20 adequate. The district court in directing the 
Secretary to issue the lease to the lower bid has in effect di- 


rected him to give away over $2,000,000 of the Government's money 


on a technicality. Cf. Willcoxson v. United States, 114 U.S.App. 
D.C. 203, 313 F.2d 884 (C.A. D.C., 1963), cert. den., 373 U.S. 


932; Ferry v. Udall, 336 F.2d 706 (C.A. 9, 1963), cert. den., 381 
U.S. 904; Safarik v. Udall, 113 U.S.App.D.C. 68 , 304 F.2d 944 
(C.A. D.C. 1962), cert. den., 371 U.S. 901; Robertson v. Udall, 
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121 U.S.App.D.C. 218, 349 F.2d 195, 198 (C.A. D.C. 1965). 
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NO ACTION OF THE LOCAL MANAGER, | 
INCLUDING DEPOSITING SUPERIOR'S | 
CHECK IN A SUSPENSE ACCOUNT, 
COULD CONSTITUTE A FINAL 
ACCEPTANCE OF SUPERIOR'S BID | 
The only apparent justification of the diecrice court 
for this extreme result is that the local manager hadj|complete 
authority not subject to review, and that he cashed the check 
of Superior. Neither will bear analysis. Depositing /Superior's 
check in a suspense account, far from amounting to an acceptance, 
plainly shows that decision was being reserved. The sro purpose 
of a suspense account is to permit such deposit, as a) precaution 
against loss or theft, in any case where a prompt decision can- 
not be made. The regulation directing that " [deposits on rejected 
bids will be returned" (43 C.F.R. sec. 3382.5) does not require 
return of the physical check or money order submitted, Since de- 
posits are required to be in the form of "a certified or cashier's 
check or bank draft on a solvent bank, or a money order or cash" 
(43 C.F.R. sec. 3382.4(a)), the deposit is equally beyond the bid- 
der's control in any event, and it is immaterial to the bidder 
whether the refund is in the form of his original check or a check 
on the Treasury. | 
But, more important, the check was deposited by the 
local manager and not the Secretary of the Interior. /As we have 
already shown, the decision to be made was, in the final analysis, 


the Secretary's. The broad authority given the subordinate cannot 
| 
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detract from the Secretary's responsibility and duty imposed on 
him by statute to issue the lease to the highest responsible bid- 
der only if he considered the bid adequate and thus protect the 
public interest. Cameron v. United States, 252 U.S. 450, 459- 
460 (1920); Best v. Humboldt Mining Co,, 371 U.S. 334, 337 (1963). 
Thus, the manager's view as to the unacceptability of Union's bid 
and the acceptability of Superior's could not be a final or bind- 
ing one. Utah Power & Light Co. v. United States, 243 U.S. 389, 
409 (1917); United States v. California, 332 U.S. 19, 40 (1947); 
Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 383-385 (1947). 
Davis v. Nelson, 329 F.2d 840, 847 (C.A. 9, 1964); Standard Oil 
Co, of California v. United States, 107 F.2d 402, 416 (C.A. 9, 


1940), cert. den., 309 U.S. 654; Henrikson v. Udall, 229 F.Supp. 
510, 512 (N.D. Cal. 1964), aff'd. 350 F.2d 949 (C.A. 9, 1965), 
cert. den., 384 U.S. 940; cf. Cornelius v. Kessel, 128 U.S. 456, 


461 (1888). Any reliance on the deposit of Superior's check by 
the local manager is but an indirect way of binding the Secretary 


by his subordinate's mistake. 
CONCLUSION 
For the foregoing reasons, the order of the district 
court enjoining the Secretary from issuing the lease to Union and 
directing him to issue the lease to Superior should be reversed. 
Respectfully submitted, 


CLYDE O. MARTZ 
Assistant Attorney General. 
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BRIEF FOR APPELLANT. UNION OIL COMPANY 
OF CALIFORNIA 


STATEMENT OF ISSUES FOR REVIEW* 


I. Whether the determination of Stewart L. Udall, the 
Secretary of the Interior, that Union Oil Company of 


*In accordance with Rule 28(b), Union Oil Company of California, 
appellant here and defendant-intervenor below, will be referred to as ‘‘Union’’; 
The Superior Oil Company, et al., appelleos here and plaintiffs below, will be 
referred to collectively as ‘‘Superior’’; and Stewart L. Udall, Secretary 
of the Interior, appellant here and defendant below, will be referred to as 
the ‘‘Seeretary of the Interior’’, except where reference is made to exhibits 
which are identified in the record and here as those either of plaintiffs or de- 
fendant. 


‘This case has never been before this Court before 
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California’s $13,600,000.00 bid for an oil and gas lease 
from the United States of America on Tract No. 228, 
Brazos Area, Texas Outer Continental Shelf, was a valid 
and binding bid was correct; 


II. Whether The Superior Oil Company, Ashland Oil 
and Refining Company, Canadian Superior Oil (U.S.) 
Ltd.. General Crude Oil Company, Highland Oil Company, 
Kerr-MceGee Corporation, Texas Eastern Transmission 
Corporation, and Transocean Oil, Inc., who bid $11,628,- 
691.20 on this identical tract are entitled to a mandatory 
injunction compelling the Secretary of the Interior to 
award them an oil and gas lease from the United States 
on this tract; and 


QI. Whether the United States of America is an in- 
dispensable party to a suit filed against Stewart L. Udall, 
the Secretary of the Interior, under the circumstances pre- 
sented by this case. 


STATEMENT OF THE CASE 


This action sought permanently to enjoin the Secretary 
of the Interior from issuing a certain oil and gas lease 
covering lands of the United States of America to Union 
and to compel him to issue such lease covering such lands 
to Superior. On June 18, 1968, the Court below (Curran, 
C.J.) issued a temporary restraining order against the 
Secretary of the Interior from issuing such lease to Union, 
which restraint was enlarged into a preliminary injunction 
on July 3, 1968 by the Court below (Corcoran, J.) and 
after trial on the merits (at which trial Union was per- 
mitted to intervene), the Court below (Sirica, J.), by or- 
der of July 29, 1968 (as modified by order of July 31, 
1968, App. 44) made that injunction permanent and or- 
dered the Secretary of the Interior to issue such lease to 
Superior. Appeals have been taken by both the Secretary 
of the Interior and Union. 
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STATEMENT OF THE FACTS* 


Pursuant to Notice of Sale published in the Federal 
Register on March 13, 1968, and pursuant to Section 8 
of the Outer Continental Shelf Lands Act (43 U.S.C. Sec. 
1337) and the regulations issued thereunder, bids were 
received in the New Orleans Office of the Bureau of Land 
Management of the Department of the Interior on May 
21, 1968, for oil and gas leases affecting lands identified 
in such Notice situated on the Outer Continental Shelf 
adjacent to the State of Texas (Superior’s Complaint, 
Paragraph 5, App. 7; the Secretary of the Interior’s An- 
swer, Paragraph III, App. 19; Plaintiffs’ Exhibit 1, App. 
14, 15). 


On that day Union timely submitted to the Manager 
of the Bureau of Land Management, Department of the 
Interior, News Orleans, Louisiana, its sealed bids on Tract 
No. 228, Tract No. 240 and Tract No. 262, ‘‘Brazos Area’’, 
being among the tracts specified in said Notice, all phys- 


ically attached to a letter of transmittal, which expressly 
referred to each of them, dated May 21, 1968 (Defend- 
ant’s Exhibit C, App. 194; Bolding, App. 150, 154, 155). 


Although the bid form on Tract No. 228 was inadvert- 
ently unsigned, the other two bids were signed by one 
W. F. Bolding, Attorney in Fact for Union—whose au- 
thority and qualifications were expressly set forth in each 
bid and are unquestioned—which said Bolding also signed 
the letter of transmittal and all of said bids and letter of 
transmittal were on the letterhead of Union (Defendant’s 
Exhibits B and C, App. 195 and 194; Bolding, App. 150 
et seq.). 


*Since the order of this Court of August 15, 1968, did not require the 
filmg of the Appendix until September 24, 1968, the references in the brief 
filed August 28, 1968, were the same as if this appeal were to be heard on 
tho original record. In this printed copy of that brief those references are 

s 2 . the 
exignnel—sesends—adlitianety appendix, pege—references—hrre—been_added— 
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There was enclosed within Union’s sealed bid on Tract 
No. 228, as its good faith deposit, a cashier’s check made 
payable to the Bureau of Land Management of the De- 
partment of the Interior in the sum of $2,720,000.00 (con- 
stituting one-fifth of the total bonus set forth in that bid 
of $13,600,000.00), upon which check Union’s name ap- 
peared, having been placed thereon by the issuing bank 
at the time of issuance. (Constable, App. 112 et seq.; De- 
fendant’s Exhibit H, App. 203). 

The only question as to the validity of Union’s bid is 
that the bid form was unsigned (Plaintiffs’ Complaint, 
App. 4 et seq.). 


Although the Notice of Sale “‘requested’’—but did not 
require—prospective lessees to submit bids on a form 
therein set forth which provided for signatures, and al- 
though the regulations contemplate—but do not require— 
that bids would be signed by requiring the showing of 
the authority of ‘‘. . . the person signing the bid.’’, the 


Outer Continental Shelf Lands Act neither requires, ‘‘re- 
quests”’, nor, by its terms, contemplates that bids be signed. 
(Plaintiffs’ Exhibit 1, App. 14, 15; 43 C.F.R. 3382.4; 43 
TS.C. See. 1331, et seq-) 


At that same sale Superior submitted a bid on that same 
tract in the amount of $11,628,691.20, enclosing with its 
bid a cashier’s check in the amount of $2,325,738.24 (being 
one-fifth of the total bid), which was the second highest bid 
(Plaintiffs’ Exhibits 2, 3 and 4, App. 172, 173, 174, 17 and 
16; Bell, App. 76 et seq .)- 


At the opening of the bids and reading of the amounts 
bid, the Manager of the New Orleans Office of the Bureau 
of Land Management, John L. Rankin, while stating that 
Union’s bid was ‘‘unacceptable’’, did not reject the Union 
bid (Plaintiffs’ Exhibit 4, App. 16; Rankin, App. 117, 118, 
119, 120). Rather, he forwarded the entire Union bid in- 
cluding the enclosed check to the Solicitor of the Depart- 
ment of the Interior pursuant to the instructions of his 
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superiors (Rankin, App. 121; Petty, App. 159, 161; Cava- 
naugh, App. 165 et seq.). 

Although the said Manager deposited Superior’s check 
in a suspense account, he did not accept the bid of Su- 
perior (Rankin, App. 123). 

It is the practice of the Bureau of Land Management 
of the Department of the Interior to deposit all good 
faith deposits on bids still being considered for eventual 
acceptance or rejection in suspense accounts for safe- 
keeping to prevent their being lost, mislaid or mutilated 
(Petty, App. 155, 160, 161). 

On May 22, 1968, said W. F. Bolding, the Attorney in 
Fact for Union, addressed a letter to the attention of the 
Manager of the New Orleans Office for the Bureau of 
Land Management urging that Union’s bid should be ac- 
cepted and the lease awarded to Union as the highest re- 
sponsible bidder. (Defendant’s Exhibit D, App. 196). 


On May 23, 1968, there was submitted to the Director of 
the Bureau of Land Management, the affidavit of Charles 
F. Bowden, Division Manager of the Gulf Division of 
Union Oil Company of California, stating that it was his 
responsibility and authority to direct bidding for Union 
Oil Company of California at the subject lease sale; that 
he instructed W. F. Bolding, as aforesaid, Attorney in 
Fact for Union and ‘Manager of Lands of the Gulf Divi- 
sion of that company, to prepare and submit such bid. 
There was also submitted at that time the affidavit of said 
W. F. Bolding, which recited the circumstances of the 
preparation and submission of the bid and stated that it 
was only through innocent error and inadvertence that 
the bid had not been signed by him. (Defendant’s Ex- 
hibit E, App. 198). 

Subsequently both Union and Superior filed briefs with 
the Department of the Interior, each urging that it be 
awarded the lease (Defendant’s Exhibits F and G; not in 
Appendix). 
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On June 17, 1968 the Secretary of the Interior issued a 
memorandum to the Director of the Bureau of Land Man- 
agement ordering the issuance of a lease to Union if the 
bid was acceptable as to adequacy (Defendant’s Exhibit 
A, App. 182). Whereupon formal opinion was rendered 
by the Manager of the New Orleans Office awarding the 
lease to Union together with forms of the lease for ex- 
ecution by Union on that same day (Defendant’s Exhibit 
I, App. 204; Rankin, App. 124, 125). And Union’s good 
faith deposit in the sum of $2,720,000.00, which had been 
in the custody of the Solicitor for the Department of the 
Interior, was then cashed (Defendant’s Exhibit I, App. 
204; Rankin, App. 124, 125; Cavanaugh, App. 166, 167). 
This was the situation when the above mentioned tem- 
porary restraining order was issued. 


Union then, within the thirty days afforded by 43 C.F.R. 
3382.5, executed the lease and returned it together with 
its checks for the balance of the bonus in the sum of 
$10,880,000.00 plus the rental for the first year of $17,- 


280.00, to the Manager (Rankin, App. 126, 136; Defend- 
ant’s Exhibit J, App. 211). This was the situation at the 
time of the trial on the merits. 


ARGUMENT 
May it Please the Court: 


Initially to summarize the argument of Union the follow- 
ing submissions will be made: 


L Union's Bid Was Valid 


A. Since the Outer Continental Shelf Lands Act under 
which the Secretary of the Interior is authorized to grant 
oil and gas leases covering the Outer Continental Shelf 
does not require that bids for such leases be signed and 
the regulations adopted thereunder, and the Notice of Sale 
for this particular sale, merely ‘¢eontemplate”’, rather 
than require, that such bids be signed, the general law of 
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contracts determines whether Union’s unsigned bid was 
valid. And that law clearly establishes the validity of 
Union’s bid. Take 


B. Rankin, the Manager of the New Orleans Office of 
the Bureau of Land Management conducting the lease 
sale, did not reject Union’s bid. And of course even if 
he had done so he did so erroneously, and Union would be 
entitled to a correction of his erroneous act either admin- 
istratively or judicially, just as Superior here is attempting 
judicially to correct what it conceives to be an error of the 
Secretary of the Interior. 


II. Superior Is Not Entitled to the Lease 


A. This is so primarily of course because Union is en- 
titled to it. 


B. None of the actions of the Bureau of Land Manage- 
ment constitute an acceptance of Superior’s bid. 


C. To grant a lease to anyone at all is left to the discre- 
tion of the Secretary of the Interior by the Outer Con- 
tinental Shelf Lands Act, and both the regulations and 
the Notice of Sale for this particular sale reserve the right 
to reject all bids. 


III. The United States Is an Indispensable Party 


A. Since to grant or not to grant a lease is discre- 
tionary with the Secretary of the Interior, his refusal to 
do so cannot be considered an ultra vires act and t.ere- 
fore, being within the scope of his authority, the United 
States is an indispensable party. 


B. Affirmatively to compel an official to dispose of the 
lands of the United States requires the United States as 
a party. 
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I. Union’s Bid Was Valid 
—/\— 


The Outer Continental Shelf Lands Act of August 7, 
1953 (67 Stat. 462, 43 U.S.C. 1331) in Section 8(a)* 
thereof (67 Stat. 468, 43 U.S.C. 1337) respecting leasing of 
the Outer Continental Shelf, so far as the form of bids is 
concerned requires only that the bids be sealed. There is 
no requirement that they be signed. While Section 8 of 
the Act does provide that the leasing shall be ‘‘. . . under 
regulations promulgated in advance . - .”?, 43 C.F.R. 3382.4 
respecting such bids only contemplates the signing thereof 
rather than requiring it for it only requires the showing of 
the authority of ‘‘. . . the person signing the bid .. .””. 


1°€In order to meet the urgent need for further exploration and develop- 
ment of the oil and gas deposits of the submerged lands of the outer Conti- 
nental Shelf, the Seeretary is authorized to grant to the highest responsible 
qualified bidder by competitive bidding under regulations promulgated in 
advance, oil and gas leases on submerged lands of the outer Continental 
Shelf which are not covered by leases meeting the requirements of Section 
1335(a) of this title. The bidding shall be (1) by sealed bids, and (2) at 
the Giseretion of the Secretary, on the basis of a cash bonus with a royalty 
Gxed by the Secretary at not less than 12% per centum in amount or value 
of the production saved, removed or sold, or on the basis of royalty, but at 
not less than the per centum above mentioned, with a cash bonus fixed by the 
Seeretary.’” 

2*(g) A separate bid must be submitted for each lease unit described 
in the notice of lease offer. A bid may not be submitted for less than an 
extire unit. Each bidder must submit with his bid a certified or cashier’s 
cheek or bank draft on a solvent bank, or a money order or cash, for one-fifth 
of the amount of the cash bonus. If the bidder is an individual, he must 
submit with his bid a statement of his citizenship. If the bidder is an 
association (inelnding partnership), the bid shall be accompanied also by a 
certified copy of the articles of association or appropriate reference to the 
reeord of the Bureau of Land Management in which such a copy has already 
been filed, with a statement as to any subsequent amendments. If the bidder 
is 2 corporation, the following additional information shall be submitted with 
the bid. 


‘*(1) A certified copy of the articles of incorporation and a copy cither 
of the minutes of the meeting of the board of directors or of the by-laws 
indicating that the person signing the bid has authority to do so, or, in lieu 
of such 2 copy, 2 certificate by the secretary or the assistant secretary of the 
corporation to the effect, over the corporate seal, or appropriate reference to 
the record of the Bureau of Land Management in connection with which such 
articles and authority have been previously furnished.’’ 
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And the Notice of Sale (Plaintiffs’ Exhibit 1) far from 
‘“‘requiring’”’ a signed bid merely “‘requested’’ bidders to 
employ the form set forth therein, which contemplated— 
as distinguished from required—a signature. The gen- 
eral law of contracts therefore is determinative of whether 
an unsigned bid under these circumstances is valid and 
binding on the bidder. 


The law of contracts establishes absolutely the validity 
and binding effect of Union’s bid* 


It will be recalled that there was enclosed with Union’s 
unsigned sealed bid a cashier’s check on its face identified 
as the check of Union in the amount of $2,720,000.00, con- 
stituting the required one-fifth good faith deposit. This 
check was immediately negotiable and of course has been 
negotiated. But there was more. There was physically 
attached to the envelope enclosing the unsigned bid and the 
check, a letter (Defendant’s Exhibit C, App. 194) on 
Union’s letterhead signed by Union’s duly authorized At- 
torney in Fact, W. F. Bolding, dated May 20, 1968, ad- 
dressed to the Manager of the Bureau of Land Manage- 
ment of the Department of the Interior in its New Orleans 
Office, and receipted for by one ““Boehm’’ of that office, 
relative to the Texas offshore sale reading as follows: 


‘Attached are the following sealed bids in connection 
with the Texas Offshore Sale: 
Tract No. 228 


Tract No. 240 
Tract No. 262 


It will be appreciated if you will receipt for same by 
signing in the space below. 


Very truly yours, 
Union Or Company oF CALIFORNIA 
/s/ W. ¥. Bouptxe”’ 


3 Thus it is of no moment whether the conclusion of the Sceretary of the 
Interior that the absence of a signature was a matter of substance was cor- 
rect or not; all that matters is that he correctly determined that the un- 
signed bid was valid under the laws of contracts (Defendant's Exhibit A, 
App. 182). 
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It is fundamental contract law that contracts may con- 
sist of multiple writings* all of which need not be signed 
if the signed writing is either physically annexed to the 
unsigned writing®, or the signed writing refers to the un- 
signed writing*. Here both conditions have combined to 
form an unquestionably valid contract. Union’s letter of 
transmittal was both annexed to the unsigned bid and 
referred to that bid. 


**4n express reference in a writing signed by the 
party to be charged to another writing has the effect 
of incorporating the writing thus referred to in the 
memorandum, notwithstanding the other writing is not 
signed by the party to be charged.’? (49 Am. Jur. 
697, See. 393) 


‘*4 contract may be encompassed in several instru- 
ments even though every instrument is not signed by 
the parties, since it is sufficient if the unsigned in- 
struments are clearly identified or referred to and 
made part of the signed instrument or instruments.”’ 
(17 C.J.S., Contracts, See. 58) (Emphasis supplied.) 


‘¢. . . thus it has been held sufficient or essential . . - 
that the signed writing refer to the unsigned writings 
in clear and distinct terms, although not eo nomine; 
..-” (37 CJ.S. Frauds, Statute of, Sec. 178 (b)) 


4 Byan v. United States, 136 U.S. 68, 10 S. Ct. 913 (at page 918, ‘*. . . 
letters, writings and telegrams between the parties relating to the subject- 
matter of the contract, and so connected with cach other that they may be 
fairly said to constitute one paper relating to the contract.’’, constituted 
valid transfer of title to lands). 


3 Bayne v. Wiggins, 139 U.S. 210, 11 S. Ct. 521 (signed letter of transmittal 
enclosing unsigned deed formed binding contract of sale despite later refusal 
to exeente deed); Rowan v. Harnburney Oil Co., 91 F.2d 122 (an unsigned 
prospectus annexed to oil and gas lease, cures want of adequate description 
in the lease). 


4 Beckwith v. Talbot, 95 U.S. 289, 24 L. ed. 496 (see infra page 15). Howell 
v. Witman-Schwartz Corporation, 7 F.2d 513 (contract to purchase sugar un- 
signed by purchaser was binding when referred to by letters of purchaser 
sinee, ‘ While a ‘note or memorandum’ must be signed by the party charged, 
the instrument itself need not be signed.’’ (Page 514)). 
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And here of course Union’s transmittal letter did refer to 
the unsigned bid, ‘‘eo nomine’’, although it would have 
been sufficient had it just referred, for example, to the 
‘‘annexed bids’’. 


‘<The memorandum may consist of several writings, 
* . . 

(2) if each writing is signed by the party to be 
charged and the writings indicate that they relate to 
the same transaction, or (b) though one writing only 
is signed if (i) the second writing is physically an- 
nexed to the other writing by the party to be charged, 
or (ii) the signed writing refers to the unsigned writ- 
ing, (iii) it appears from examination of all the writ- 
ings that the signed writing was signed with reference 
to the unsigned writings.”? (The Restatement of the 
Law of Contracts, Vol. 1, Chapter 8, Sec. 208) (Em- 
phasis supplied.) 


Both Corbin on Contracts (Vol. 2, Sec. 512, p. 744) and 
Williston on Contracts (3rd Ed., Sec. 581, p. 134, Vol. 4) 


are in full agreement with the foregoing. 


American Law Reports (81 A.L.R.2d 982) cites as the 
leading case for a lengthy annotation to the same effect as 
the foregoing, Borden v. Case, 270 Ala. 293, 118 So.2d 751. 
That case involved the precise issue as is involved here in 
an almost identical factual situation. There a prospective 
mineral lessee had submitted to the landowner an un- 
signed form of lease containing the names of the parties 
and a description of the properties to be covered. The 
landowner returned the form of the lease to the prospec- 
tive lessee unsigned but together with a letter of trans- 
mittal reading, 


‘‘Kindly have other party to the agreement include his 
address and signature to the enclosed copy, for my 
information and to legalize the agreement. The sig- 
nature, like my own, must of necessity be notarized. 
Original shall be forwarded immediately the copy is 
received. 


/s/ M. M. Borvrn’’ 
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Although the prospective lessee signed and returned the 
lease for the signature of the landowner, Borden, Borden 
refused to sign the lease and subsequently leased to a 
third person. The prospective lessee instituted a suit for 
specific performance and for the cancellation of the lease 
to the third person. The Supreme Court of the State of 
Alabama granted the relief prayed for holding that the 
signed letter of transmittal referring to the ‘‘enclosed 
copy’’ (and it will be noted that no further identification 
of that enclosure was made) was sufficient to connect the 
letter of transmittal to the lease so as to permit the 
admission of parol testimony to supply the link between 
them (it will be noted that the ‘‘link’’ between Union’s 
letter of transmittal and the attached bid is supplied eo 
nomine) and to satisfy the statute of frauds. The only 
distinctions that can be drawn between the circumstances 
and the facts before the Court here and those of the 
Borden case show a stronger case for the validity of 
Tnion’s bid, since its letter of transmittal referred to the 
attached unsigned writing, the bid, referred to it eo nomine, 
and that bid was physically attached to Union’s signed 
letter of transmittal. 


The foregoing excerpts from the general treatises es- 
tablish unequivocally that the Borden case is not an iso- 
lated determination. It merely followed the universal rule 
of the law of contracts. It merely followed pronouncements 
previously made by the United States Supreme Court. In 
Beckwith v. Talbot, supra, note 6—probably the leading 
case on this point in the entire jurisprudence—the United 
States Supreme Court held that an agreement signed by 
the plaintiff was binding on the defendant although not 
signed by him since the defendant had subsequently re- 
ferred to the agreement in letters addressed to the plaintiff. 
And there the agreement referred to in the letter was 
neither attached nor even specifically described. But the 
Court’s holding, as fairly stated by the syllabus, was that, 

“Tt is not an absolute rule that collateral papers, made 
by a party, which are adduced in evidence against 
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him to supply the want of his signature to a written 
agreement, required by the Statute of Frauds to be 
‘subscribed by the party chargeable therewith’, should, 
on their face, and without the aid of parol proof, 
sufficiently demonstrate their reference to such agree- 
ment.’’ 


Again, here Union’s bid was both physically attached to 
and specifically described, eo nomine, in its letter of trans- 
mittal; no parol evidence. at all being necessary in order 
to connect the unsigned cea with the signed writing. 


There can be no question therefore that Union’s bid 
was a valid and binding one under the law of contracts’. 


Very little can be added here to what has already been 
said in the summary of the argument respecting the action 
of John L. Rankin, the Manager of the New Orleans Office 
of the Bureau of Land Management of the Department 
of the Interior, for it is clear from his own testimony 
that while stating (without deliberation and without knowl- 
edge of Union’s transmittal letter) that Union’s bid was 
“‘unacceptable’’, he did not reject Union’s bid (Plaintiffs’ 
Exhibit 4, App. 16; Rankin, App. 117, 118, 119, 120). 
Further, of course, there can be no serious contention, nor 
is there one, that when he does reject a bid erroneously, 
such erroneous action is not subject to correction by the 
Secretary of the Interior. So if his spontaneous statement 
that Union’s bid was unacceptable could possibly be con- 
strued as constituting an administrative decision rejecting 
the bid, the foregoing authorities show that the determina- 
tion was erroneous and the action of the Secretary of 
the Interior was correct. Superior here contends that it 
cannot be bound by an erroneous administrative determina- 


7 And to the extent that the Outer Continental Shelf Lands Act adopts the 
laws of tho State of Texas as the laws of the United States with respect to 
the Outer Continental Shelf adjacent to Toxas (48 U.S.C. 1333(a)(2)), the 
situation is the same, Texas follows the general rule. Hamilton vy. StekoU 
Petroleum Co., 250 S.W.2d 645, reversed on other grounds 255 S.W.2d 187, 152 
Tox. 182; McHaney v. Hackleman, 347 S.W.2d 822; Rochelle v. Gidler, 269 
S.W.2d 515; sco MeKlroy v. Danciger, 241 8.W. 1098. 
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tion and of course cannot be heard to say that Union can 
be bound by such error. 


To suggest as Superior did in oral argument in the Court 
below that since Mr. Rankin’s pronouncement that Union’s 
bid was unacceptable would have given Union the right 
to withdraw the same at that time (whether this is true 
or not is completely immaterial), automatically and by 
such an erroneous determination, would deprive Union of 
its legal right to an immensely valuable lease for which 
it had made a valid and binding bid, and the highest bid 
by almost $2,000,000.00, is patently ridiculous. 


Il. Superior Is Not Entitled to the Lease 
Se 
‘As aforesaid of course the primary reason that Superior 


cannot be awarded the lease is that Union is entitled to 
the lease under the overwhelming weight of authority. 


= 


At no time was the bid of Superior accepted by the 
Tnited States or any of its officials. Mr. Rankin expressly 
stated that he did not accept Superior’s bid (Rankin, App. 
123) and testified that the only reason that he deposited 
the Superior good faith deposit in a suspense account was 
pursuant to instructions of his superiors (Rankin, App. 
122) as an exercise of accepted good business practice to 
avoid checks in such substantial sums from being lost, 
mislaid or mutilated (Petty, App. 161). This was a com- 
mon practice and was actually followed with at least 10 
other checks of bidders whose bids later were rejected at 
this same sale (Petty, App. 155, 160). Mr. Rankin further 
testified that he would not have accepted Superior’s bid 
even if Union’s bid had been rejected (Rankin, App. 125). 


But really the effect of depositing Superior’s check isn’t 
reached. For since Union’s bid was valid, the Secretary 


of the Interior was forbidden by Section 8 of the Outer 
Continental Shelf Lands Act from accepting the bid of 
Superior since Superior was not ‘‘the highest responsible 
qualified bidder’? (43 U.S.C. 1337(a)). 


—C— 

In any event the terms of Section 8 of the Outer Con- 
tinental Shelf Lands Act make it abundantly clear that 
the Secretary of the Interior is not required to grant a 
lease to any bidder at all. For it merely provides that 
“... the Secretary is authorized to grant to the highest 
responsible qualified bidder by competitive bidding under 
regulations promulgated in advance, oil and gas leases 
on submerged lands of the outer Continental Shelf . . .??. 
(43 U.S.C. 1337(a)) (Emphasis supplied.) Therefore even 
if Superior could be considered the ‘highest responsible 
qualified bidder’? (which of course it is not—Union is), 
the statute merely authorizes the Secretary of the Interior 
to grant Superior a lease and by no means requires him 
to grant such lease. And even if the exercise of his broad 
discretion here is subject to judicial review (which the 
Secretary of the Interior denies) as being capricious or 
arbitrary, how could those terms be applied to a situation 
in which the Superior bid was almost $2,000,000.00 less 
than that of Union? Obviously Superior’s bid was inade- 
quate and obviously it should be rejected irrespective of 
whether Union’s bid was valid. 


And of course neither the regulations nor the Notice of 
Sale alter the situation, for both expressly reserve to the 
United States the right to reject any and all bids. (43 
C.F.R. 3382.5; Plaintiffs’ Exhibit 1, App. 14, 15). 


16 


IIL The United States Is an Indispensable Party 
—A— 


The above showing that the Secretary of the Interior’s 
right to grant or withhold a lease is discretionary; that 
his denial of the lease here to Superior could not by any 
stretch of the imagination be considered arbitrary or capri- 
cious since Superior’s bid obviously was not the highest 
bid (and this of course even irrespective of whether it 
was the highest ‘‘qualified’’ bid—which is not true in any 
event) removes from the arena of dispute whether his 
act in refusing to issue a lease to Superior was an ultra 
vires one. It was not. And it is clear that the language 
of Work v. Louisiana, 269 US. 250, 254, declaring that a 
suit for the purposes of enjoining an illegal act of the 
Secretary of the Interior is not one against the United 
States has no application whatsoever here. Rather the 
leading and comprehensive case of Larson v. Domestic & 
Foreign Commerce Corporation, 337 U.S. 682, 69 S. Ct. 
1457, is apposite and controlling. In that case the parties 
to the suit were the head of the War Assets Administra- 
tion and the corporate bidder on government surplus prop- 
erty and the case concerned the manner in which the price 
was to be paid. One of the defenses of the government 
was that the United States was an indispensable party. 
The Supreme Court ruled that the United States was such 
indispensable party, pointing out that while, 


‘There may be, of course, suits for specific relief 
against officers of the sovereign which are not suits 
against the sovereign. If the officer purports to act 
as an individual and not as an official, a suit directed 
against that action is not a suit against the sovereign 
_.. Ona similar theory where the officer’s powers 
are limited by statute, his actions beyond those limita- 
tions are considered individual and not sovereign ac- 
tions. The officer is not doing the business which 
the sovereign has employed him to do or he is doing 
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it in a way which the sovereign has forbidden. His 
actions are ultra vires his authority and therefore may 
be made the object of specific relief. It is important 
to note that in such cases the relief can be granted, 
without impleading the sovereign, only because of 
the officer’s lack of delegated power. A claim of error 
in the exercise of that power is therefore not sufficient.’’ 


In any action to compel an official of the United States 
to dispose of properties of the United States, the United 
States itself is an indispe ible party. 


In the Larson case the United States Supreme Court 
relied heavily on Goldberg v. Daniels, 231 U.S. 218, 34 S. 
Ct. 84, which closely approaches the situation here. There 
the Secretary of Navy rejected a sealed bid accompanied 
by an advance payment by certified check of one bidding 
on the sale of a vessel owned by the government being 
offered for sale at public bidding. The unsuccessful bid- 
der’s mandamus was dismissed by the Supreme Court for 


reason that the suit must fall as one against the United 
States and that even though the Secretary’s conduct was 
wrongful, the suit to relieve the wrong by obtaining the 
vessel would interfere with the sovereign behind its back 
and hence must fail. 


CONCLUSION 


It is submitted that the foregoing discussions show the 
United States to be an indispensable party and show that 
Superior has no legal standing to demand a lease from 
the Secretary of the Interior. But of course Union’s prime 
submission and one that lays all other matters to rest 
is that it unquestionably is entitled to be awarded the 
lease by virtue of its accompanying its bid, although un- 
signed, by its check in the sum of $2,720,000.00 enclosed 
within the sealed bid which itself was annexed to a letter 
of transmittal upon Union’s letterhead actually signed by 
Union’s Agent and Attorney in Fact authorized to make 
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valid and binding bids in behalf of Union, and which letter 
of transmittal expressly referred, eo nomine, to the bid. 


Respectfully submitted, 


E. W. Coz 
Washington, D. C. 


Roces H. Dorie 
New Orleans, Louisiana 
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Nos. 22,192 and 22,194 


Srewart L. Upaty, Secretary of the Interior, 
and 


Union Om Company or Catirornia, Appellants, 


Vv. 


Tue Surerior Ow Co., et au, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES, SUPERIOR OIL CoO., ET. AL. 


QUESTIONS PRESENTED 


1. Whether a document purporting to be a corporate 
bid for an oil and gas lease, unsigned by any authorized 
officer or employee, is a valid bid under Section S(a) of the 
Outer Continental Shelf Lands Act, the regulations issued 
thereunder, and the pertinent Notice of Sale? 


2. Whether the unsigned ‘‘bid’’ of Appellant Union Oil 
Company was rejected by an authorized officer of the 
Interior Department at the bid opening on May 21, 1968? 


3. Whether Appellees Superior Oil Company, et al., were 
the ‘“‘highest responsible qualified bidder’? on Tract 228 
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under the applicable statute, regulations, and Notice of 
Sale and are, therefore, entitled to issuance of the lease? 


+. Whether the bid of Appellees was accepted when their 
check in the amount of $2,325,738.24 was deposited for 
collection in a bank with the endorsement of the Bureau 
of Land Management for the credit of the Treasurer of 
the United States, thereby entitling them to issuance of 
the lease? 


INTRODUCTORY: THE BASIC ISSUES 


Three experienced judges in the District Court—Chief 
Judge Curran, Judge Sirica, and Judge Corcoran—issued 
injunctions against Appellant Udall in this case. The 
essential issues raised by the appeal are whether the Dis- 
trict Court erred in ruling (i) that Union Oil Company’s 
unsigned ‘‘bid’’ on Brazos Tract 228 did not comply with 
the applicable statute, regulations, and the Notice of Sale; 
(ii) that the Union ‘‘bid’’ was duly rejected by an au- 
thorized officer of the Interior Department at the bid 
opening on May 21. 1968; (iii) that Superior was the 
highest qualified bidder and as such is entitled to the 
lease; and (iv) that Superior’s bid was accepted when the 
Government endorsed and cashed its deposit check. 


The position of Appellees Superior Oil Company, et al., 
with respect to these issues is briefly as follows: 


We submit that Union Oil was not a qualified bidder 
entitled to receive the lease on Brazos Tract 228 because 
its ‘‘bid’’ was not signed, and it did not, therefore, satisfy 
the requirements imposed by the regulations and the 
Notice of Sale. In short, Union did not tender a valid 
bid, and it is, accordingly, not a ‘‘qualified’’ bidder within 
the meaning of the controlling statute. Further, we sub- 
mit Union’s bid was duly rejected at the bid opening as 
invalid by an authorized officer of the Interior Department. 
Union was free thereafter to renounce its bid. In light of 
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these facts, the District Court correctly concluded that 
the Secretary could not lawfully issue the lease to Union. 


It is undisputed that Superior’s bid complied in every 
respect with the statute, regulations, and Notice of Sale, 
and that if the Union bid is invalid, Superior is the highest 
qualified bidder for Tract 228. The Secretary, having 
determined to issue the lease, is required by the controlling 
statute to issue it to the highest qualified bidder. More- 
over, six days after the bid opening, the cashier’s check 
in the amount of $2,325,738.24 submitted as a deposit by 
Superior together with its bid, was deposited for collec- 
tion in a bank with the endorsement of the Bureau of 
Land Management for credit to the Treasurer of the 
United States. The Union check on the other hand was 
not endorsed and cashed. Appellees submit that under 
elementary principles of contract law, this action repre- 
sented an acceptance of Superior’s bid. In these circum- 
stances, the District Court was clearly correct in directing 
that the lease issue to Superior. 


Appellant Udall contends in substance that the Secretary 
had unreviewable discretion to determine whether the 
Union bid was valid. He invokes the doctrine that an ad- 
ministrative interpretation of regulations will be respected 
by the courts if it is reasonable. That principle has been 
applied in cases involving the contention that regulations 
do not represent a correct interpretation by an agency of 
its statutory powers, and in other cases where a regula- 
tion is ambiguous and resort is had to consistent adminis- 
trative practice. In the present case, however, there is 
no issue as to the reasonableness of the regulations—they 
are acknowledged to be valid by all parties. Indeed, it is 
Superior which is urging that the regulations are valid 
and must be complied with, whereas Union Oil and the 
Secretary are seeking to depart from the regulations. 
Appellants do not suggest that the regulation requiring 
corporate bids to be signed by an authorized official is un- 
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clear. The issue here is not the correctness of any inter- 
pretation of regulations by the Secretary, but whether 
there was compliance with explicit regulatory require- 
ments. We submit that the Secretary was required to ob- 
serve faithfully the regulations he had promulgated, and 
that the canon of construction invoked by Appellant Udall 
is irrelevant to the issue presented in this case. 


Reduced to its essential points, the defense of Appel- 
lants Udall and Union Oil is that, at every critical stage 
in the bidding process in this case, they committed ‘‘mis- 
takes,"’ from which this Court should now relieve them. 
It is asserted that a ‘‘mistake’’ was committed by Union 
in failing to sign its bid—although the regulations plainly 
require corporate bids to be signed by an authorized offi- 
cer. It is argued that the head of the New Orleans office 
of the Bureau of Land Management—a highly experi- 
enced official to whom authority had been delegated to 
accept or reject bids—made a ‘“‘mistake’’ in ruling that 
Tnion’s bid was unacceptable because it was not signed. 
It is argued that the Bureau of Land Management made 
a ‘“‘mistake’’ when it endorsed and cashed the Superior 
check. If these arguments are sanctioned, the integrity 
of the competitive bidding process will be demolished, and 
the security of transactions in the public lands will be 
seriously compromised. As an authority on government 
contracts has stated: ‘*[T]he impartiality and fairness of 
the competitive bid system as a whole can be preserved 
only through a strict compliance with the ‘rules of the 
game’ by the Government and bidders alike.’’ Lang, Pro- 
curement by Formal Advertising, 12 Federal Bar Journal 
244, 255 (1952). 


5 
JURISDICTIONAL STATEMENT 


Appellees, Superior Oil Co., et al. (plaintiffs below)’, in- 
stituted the present action on June 18, 1968, to enjoin the 
Secretary of the Interior from issuing to and executing 
with Union Oil Company of California? an oil and gas 
lease on a tract of land, Brazos No. 228, put up for com- 
petitive bidding at the Texas Off Shore Oil Sale held May 
21, 1968 (J.A. 4, 12). The complaint alleged that the 
Secretary proposed to execute the lease with Union; that 
Union was not a qualified bidder because its bid was un- 
signed and did not, therefore, comply with the applicable 
statute, regulations, and Notice of Sale; and that in addi- 
tion Union’s bid had been duly rejected at the bid open- 
ing by a fully empowered officer of the Interior Depart- 
ment. Appellees also asked that in accord with the govern- 
ing statute and regulations, the Secretary be directed to 
issue the lease on Tract 228 to them, since they were the 
highest qualified bidder, and on the additional ground that 
their bid was accepted when the government endorsed and 


cashed the deposit check accompanying their bid. The 
jurisdiction of the District Court was based on Section 
4(b) of the Outer Continental Shelf Lands Act, 43 U.S.C. 
§ 1333(b); 28 U.S.C. $1331; District of Columbia Code, 
Title 11, Section 521; and the Administrative Procedure 
Act, 5 U.S.C. $702 (J.-A. 5-6). 


On June 18, 1968, Chief Judge Curran issued a tempo- 
rary restraining order enjoining Appellant Udall from 
issuing the lease to Union (J.A. 2, 53). On June 28, 1968, 
Judge Corcoran ruled that this temporary restraining 


1 Eight parties joined as plaintiffs and are Appellees here: Superior Oil 
Company, Ashland Oil & Refining Company, Canadian Superior Oil (U.S.) 
Ltd., General Crude Oil Co., Highland Oil Co., Kerr-MeGee Corp., Texas 
Eastern Transmission Corp., and Transocean Oil, Inc. (J.A. 4). We shall 
refer to Appellees throughout this bricf as Superior Oil. 


2Union Oil was not originally named a defendant. Union intervened on 
July 16, 1968, and participated in the trial on the merits, (J.A. 106). 
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order should be expanded to a preliminary injunction 
(J.A. 2, 68). 


Following an evidentiary trial on the merits—expedited 
at Appellant Udall’s request—the District Court (Sirica, 
J.) issued a permanent injunction which (i) restrains Ap- 
pellant Udall from issuing a lease on Brazos Tract No. 
228 to Union and (ii) directs Appellant Udall to issue a 
lease on Tract 228 to Superior. (J.A. 44-45). The final 
order of the District Court was entered on July 29, 1968. 
A provision in the order relating to a stay in the issuance 
of the lease to Superior was modified by an order dated 
July 31, 1968. (J.A. 46-47). Notices of appeal were filed 
on August 6, 1968, and by order of this Court dated 
August 15, 1968, the appeals were consolidated for all 
purposes. The jurisdiction of this Court is invoked under 
28 U.S.C. § 1291. 


STATEMENT OF THE CASE 
A. The Statutory and Regulatory Framework 


It is essential to a statement of this case to outline the 
regulatory scheme which governs the award by competi- 
tive bidding of oil and gas leases on lands of the outer 
continental shelf.? 


Section 8 of the Outer Continental Shelf Lands Act (43 
US.C. $1337) authorizes the Secretary of the Interior to 
grant oil and gas leases on submerged lands of the outer 
continental shelf ‘‘to the highest responsible qualified 
bidder by competitive bidding under regulations promul- 
gated in advance, * * *.’? The statute further provides 
that ‘‘The bidding shall be (1) by sealed bids, and (2) at 
the discretion of the Secretary, on the basis of a cash 
bonus with a royalty fixed by the Secretary at not less 
than 1214, per centum in amount or value of the production 
saved, removed or sold, or on the basis of royalty, but at 


2The texts of the relevant statute and regulations are set out in the 
Appendix, infra. 
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not less than the per centum above mentioned, with a cash 
bonus fixed by the Secretary.”’ 


Pursuant to this statute, the Secretary of the Interior 
announced regulations which govern the issuance of oil 
and gas leases (43 C.F.R. 3382 et seq.). The regulations 
provide in material part as follows: 


(i) ‘Leases will be awarded to the highest qualified 
bidder on the basis specified in the notice of lease offer.” 
(43 C.F.R. § 3382.1.) 


(ii) The notice of lease offer ‘‘will set the place, date, 
and hours at which bids will be opened. All sealed bids 
in response to any such notice must be filed at the place, 
and prior to the time set for opening bids.’’ (43 C.F.R. 
3382.3.) 


(iii) ““A separate bid must be submitted for each lease 
unit described in the notice of lease offer.’? (43 C.F.R. 
3382.4 (a).) 

(iv) ‘‘Each bidder must submit with his bid a certified 
or cashier’s check or bank draft on a solvent bank, or a 
money order or cash, for one-fifth of the amount of the 
cash bonus.’’ (Jbid.) 


(v) With respect to the signature on bids submitted by 
corporations, the regulations specify: 


“If the bidder is a corporation, the following addi- 
tional information shall be submitted with the bid. 


(1) A certified copy of the articles of incorpora- 
tion and a copy cither of the minutes of the meeting 
of the board of directors or of the by-laws indicat- 
ing that the person siqning the bid has authority to 
do so, or, in lieu of such a copy, a certificate by the 
Seeretary or the assistant secretary of the corpora- 
tion to that effect, over the corporate seal or ap- 
propriate reference to the record of the Bureau of 
Land Management in connection with which such 
articles and authority have been previously fur- 
nished.’? (emphasis supplied) (43 C.F.R. § 3382.4 


(a).) 
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(vi) The regulation with respect to the award of leases 
reads in part: ** Following the public opening of the sealed 
bids as provided for in the notice of lease offer, the au- 
thorized officer, subject to his right to reject any and all 
bids will award the lease to the successful bidder.’’ (438 
C.F.R. § 3382.5.) 


(vii) As to the disposition of deposits which must ac- 
company bids, the regulations promulgated by the Secre- 
tary of the Interior provide that ‘‘Deposits on rejected 
bids will be returned.”’ (43 C.F.R. § 3382.5). Fiscal pro- 
cedures prescribed for the guidance of federal agencies 
by the General Accounting Office provide that ‘‘ All collec- 
tions received by agencies and accountable officers shall, 
insofar as possible, be deposited daily with an authorized 
depositary—except checks and money orders received as 
bid deposits, which will be returned uncashed to the un- 
successful bidders.’’ (emphasis supplied) (G.A.0., Gen- 
eral Accounting Office Policy and Procedures Manual for 
Guidance of Federal Agencies, Title 7, Fiscal Procedures, 


$122. p. 7-29 (10/1/67.)) 


There is one other pertinent regulation. By Order No. 
575 of the Department of the Interior, October 13, 1954, 
19 Fed. Reg. 6720, the manager of the Outer Continental 
Shelf Office of the Bureau of Land Management was ‘‘au- 
thorized to take all actions in connection with * * * 1. 
Mineral leases of submerged lands of the Outer Continental 
Shelf.”’ 


B. The Facts 


The events leading to the present controversy—as found 
by Judge Sirica following a trial on the merits—were as 
follows: 


On March 13, 1968, the Department of the Interior pub- 
lished in the Federal Register a Notice of Sale of leases on 
oil and gas lands on the Outer Continental Shelf off Texas, 
pursuant to Section 8 of the Outer Continental Shelf Lands 


9 


Act (43 U.S.C. § 1337) and the regulations issued there- 
under. (J.A. 14-15). This Notice provided that a tract 
of land numbered 228 in the so-called ‘‘Brazos’’? area off 
Texas would be among the tracts offered for competitive 
bidding. The Notice stated that sealed bids for Tract 228 
and other tracts would be received until 9:30 a.m. on May 
21, 1968, in the office of the Manager, New Orleans Outer 
Continental Shelf Office, Bureau of Land Management, 
and that bids would be opened in New Orleans at 10:00 
a.m. on that date. (J.A. 14). 


The Notice required all bids to be submitted in accord- 
ance with the regulations previously promulgated by the 
Secretary. (J.A. 14). It set out the form of bid, includ- 
ing a provision for signature by the bidder on each bid. 
(J.A. 15). It also specifically required a separate bid in 
a separate sealed envelope to be submitted for each tract. 
(J.A. 14). The Notice further specified that bids could 
not be modified after the deadline fixed for filing of bids, 
i.e., 9:30 am., May 21, 1968. Bidders were required to 
submit, with each bid, one-fifth of the amount bid, either in 
cash or by check, bank draft, or money order, payable to 
the order of the Bureau of Land Management. 


Superior and its associates submitted a bid on Tract 228 
in the amount of $11,628,691.20. (J.A. 79, 172; see also 
J.A. 16). They enclosed a cashier's check for $2,325,738.24 
in accordance with the Notice of Sale. (J.A. 80; 17). 
Their bid was signed by authorized corporate officers. 
(J.A. 78, 172). It has not been disputed, and the District 
Court found, that the Superior bid complied with each and 
every provision of the statute, the applicable regulations, 
and the Notice of Sale. (J.A. 41, Conclusion 11). 


Appellant Union submitted a document purporting to be 
a bid on Tract 228 in the amount of $13,600,000. (J.A. 
195). However, it was not signed by any authorized offi- 
cial of Union. (Ibid.) The only enclosure in the sealed 
envelope containing this document was a cashier's check 
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drawn on a New York bank in the sum of $2,720,000 and 
payable to the Bureau of Land Management. (J.A. 34, 
203). This check was not signed by an authorized official 
of Union; the name of Union was typed on the check by 
an employee of the New York bank. (J.A. 114-15). Along 
with this sealed envelope and with other sealed envelopes 
containing properly executed Union bids on two other 
tracts, Union delivered a letter to the Bureau of Land 
Management. This letter was signed ‘‘Union Oil Com- 
pany of California,’’ by one W. F. Bolding, not otherwise 
identified, and stated that attached were ‘‘sealed bids’’ on 
three Tracts, Tracts 228, 240, and 262. (J.A. 194). 


On May 21, 1968, sealed bids on Tracts offered pursuant 
to this Notice of Sale were opened at a public meeting in 
New Orleans. (J.A. 81). John Rankin, Manager of the 
New Orleans Outer Continental Shelf Office, Bureau of 
Land Management, acting on behalf of the Interior Depart- 
ment, conducted the bid opening, and he read each of the 
bids. (Ibid.) Rankin was the person authorized by Order 
No. 575, supra, ‘‘to take all actions in connection’’ with 
leases of submerged lands of the Outer Continental Shelf 
(J.A. 130). 


Nine different bids were submitted on Tract 228 (J.A. 
16). After reading bids by Superior and Texaco, Mr. 
Rankin opened the envelope containing the document sub- 
mitted by Union. He examined it and then announced: 
‘‘Gentlemen, I regret to announce that the next bid is not 
an acceptable bid. It has not been signed.’’ (J.A. 16; 
83-84; 128). After reading all the remaining bids on 
Tract 228, Mr. Rankin reiterated that the Union document 
was an ‘‘unacceptable bid.’’ (Jbid.) 


The Superior bid on Tract 228 was higher than any 
other qualified bid on this tract read by Mr. Rankin (J.A. 
35, Finding 11). 


Six days after the bid opening, on May 27, 1968, the 
cashier’s check submitted by Superior, in the amount of 
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one-fifth of their bid on Tract 228, was deposited for col- 
lection in a bank, with the endorsement of the Bureau of 
Land Management for credit to the Treasurer of the 
United States. (J.A. 17; 86; 140; 35, Finding 12). Checks 
on other tracts on which Superior’s bids were not accepted 
had previously been returned to Superior uncashed. (J.A. 
85-86). Mr. Rankin testified, and the District Court found, 
that it was Mr. Rankin’s customary practice to return the 
checks of unsuccessful bidders to them uncashed (J.A. 
133; 35, Finding 12). This practice was in accord with 
the G.A.O. regulations, supra, that checks and money 
orders received as bid deposits ‘‘shall be returned un- 
cashed to unsuccessful bidders.’’ The cashier’s check ac- 
companying the unsigned Union document was not cashed 
or deposited for collection by the Department of the In- 
terior until June 17, 1968, after appellant Udall had ren- 
dered his final administrative decision in this case. (J.A. 
35-36; 115; 203). 


No protest was filed by Union, and no appeal was taken 


by Union from the decision of Mr. Rankin rejecting the 
document submitted by Union. (J.A. 36). Instead Union 
wrote a letter to the Bureau of Land Management, alleg- 
ing ‘‘error and inadvertency’’ in its failure to sign the 
document and asserting its willingness to sign the docu- 
ment as well as its present desire to obtain a lease on 
Tract 228. (J.A. 196-97). 


On June 17, 1968, appellant Udall announced a final ad- 
ministrative decision to award the lease on Tract 228 to 
Union, rather than to Superior. (J.A. 182). The Secre- 
tary held that Union was qualified to receive the lease, 
despite the fact that he himself coneeded: 


“Obviously, the signature of the person submitting the 
bid on behalf of a corporation is a matter of substance. 
Thus, the deficiency in Union’s bid cannot be waived, 
nor can it be supplied after the time for receipt of 
the bids.’’ (J.A. 192). 
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The Secretary ruled—although the regulations do not so 
provide—that he could look to other documents, specifically 
to the deposit check and Union’s transmittal letter, to 
eure the omission of signature on the bid. 


On the basis of the foregoing facts, Judge Sirica con- 
eluded, inter alia, that Union did not submit a valid bid 
in compliance with the applicable regulations and the 
Notice of Sale: that Union was consequently not a ‘‘quali- 
fied bidder** within the meaning of Section 8 of the Outer 
Continental Shelf Lands Act: that Union’s bid had been 
duly rejected on May 21 by an authorized officer of the 
Interior Department; that Superior was the ‘‘highest re- 
sponsible qualified bidder’’ on Tract 228; that Superior’s 
bid was accepted by the action of the Bureau of Land 
Management in endorsing and cashing their check; and 
that Superior was accordingly entitled to the lease. (J.A. 
39-43). 


SUMMARY OF ARGUMENT 
I 


1. Union’s ‘‘bid’’ did not comply with the controlling 
regulations or the Notice of Sale because it was not signed. 
Union was consequently not a ‘‘qualified’’ bidder within 
the meaning of Section 8 of the Outer Continental Shelf 
Lands Act. It is conceded by Appellant Udall that the 
regulations contemplate that bids will be signed, and the 
Secretary acknowledges that signature is a matter of sub- 
stance. The Comptroller General has held that unsigned 
bids are not valid because the offeror may elect to repudiate 
its bid on the grounds that it was submitted without au- 
thorization. Since the Union ‘‘bid’’ did not comply in a 
material respect with the regulations and the Notice of 
Sale, it is unacceptable. 


2. Union’s ‘‘bid’’ was duly rejected at the bid opening 
on May 21, 1968, because it was not signed. It was rejected 
by an experienced officer of the Department of the Interior 
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who was specifically and fully authorized to accept or 
reject bids. Under familiar principles of contract law, 
this rejection left Union free to renounce its ‘‘bid.”’ Since 
Union was not thereafter bound, its ‘‘bid’’ cannot be ac- 
cepted. 


3. (a) The Secretary must observe the applicable regu- 
lations. The controlling statute directs the Secretary to 
promulgate regulations, and the legislative history demon- 
strates that this duty was imposed on the Secretary to 
limit his discretion in awarding leases. The issue is not 
whether the Seeretary made a reasonable construction of 
a regulation, but rather whether the Secretary disregarded 
the plain meaning of an unambiguous regulation. 


(b) The deficiency in Union’s ‘‘bid’’ cannot be remedied, 
consistently with the statute and the applicable regulations, 
by reference to documents extraneous to the bid itself. The 
statute requires ‘‘sealed bids’’ and the regulations direct 
that bids be inserted ‘‘in a separate sealed envelope.’’ 
The Secretary cannot, therefore, properly rely upon a 
transmittal letter which was not included in the sealed 
envelope without violating the regulations and the prin- 
ciples of sealed bidding. The cashier’s check in the en- 
velope does not overcome the signature deficiency since it 
was not signed by an authorized official of Union. 


II 


1. It is not disputed that Superior complied in every 
respect with the statute, regulations, and the Notice of 
Sale. If the Union ‘bid’? is invalid, Superior is the 
highest qualified bidder. The Secretary, having deter- 
mined not to reject all bids, is required by the statute and 
the regulations to issue the lease to the highest qualified 
bidder. Superior is accordingly entitled to the lease. 


2. Under basie principles of contract law, the endorse- 
ment and cashing of Superior’s check by the Bureau of 
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Land Management constituted an acceptance of Superior’s 
bid. Appellants do not suggest that the endorsement dif- 
fered in any way from the endorsement on deposit checks of 
other bids which were accepted. It is customary for the 
Bureau of Land Management to return deposit checks un- 
cashed to unsuccessful bidders; this procedure is pre- 
seribed by General Accounting Office regulations. 


3. The District Court was fully empowered to direct 
issuance of the lease to Superior. The Court has statutory 
jurisdiction to compel an administrative officer to perform 
a duty owing to a plaintiff, and this Court has held 
squarely that the District Court has authority to direct 
the Secretary to issue an oil and gas lease to a qualified 
party. 


Ii 


Union’s contention that the United States is an indis- 
pensable party is without substance. The Justice Depart- 


ment does not even mention the point in its brief. Joinder 
of the United States is not required under Rule 19, F.R. 
C.P. This is an action against an official for unauthor- 
ized conduct, and it has long been settled that the United 
States need not be joined as a party to such an action. 


ARGUMENT 


L UNION’S UNSIGNED “BID” DID NOT COMPLY WITH THE 
STATUTE, THE REGULATIONS, AND THE NOTICE OF SALE, 
AND IT WAS THEREFORE PROPERLY REJECTED. 

As we shall demonstrate, Union’s unsigned ‘bid’? on 
Tract 228 failed to comply with the applicable regulations 
and the Notice of Sale, and consequently it could not be 
accepted under the governing statute. This unsigned ‘‘bid’’ 
was duly rejected by an authorized officer of the Interior 
Department, and under the facts of this case and applicable 
legal principles, the Secretary cannot lawfully award a 
lease on Tract 228 to Union. 
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(a) The Union document was not signed and is therefore 
invalid. 


Section 8 of the Outer Continental Shelf Lands Act, 43 
U.S.C. § 1337, authorizes the Secretary of the Interior to 
grant leases only to ‘‘the highest responsible qualified 
bidder by competitive bidding under regulations promul- 
gated in advance.” (emphasis supplied) The statute thus 
expressly limits the parties to whom leases may be awarded 
to those who are ‘‘qualified,’’ and it contemplates that the 
Secretary will promulgate regulations defining the qualifi- 
cations of bidders and the terms and conditions of bidding. 


It is clear that the unsigned Union document does not 
comply with the regulations and the Notice of Sale. 


The regulations specifically contemplate that a bid must 
be signed. The controlling regulation, 43 C.F.R. § 3382.4 
(a)(1), provides that a corporate bidder must submit a 
copy of the company minutes or by-laws ‘‘indicating that 
the person signing the bid has authority to do so.”’ (em- 
phasis supplied) It would be utterly pointless to require 


proof of a signatory’s authorization to sign the bid if 
there were no corresponding duty to sign. 


Under the regulations (43 C.F-R. § 3382.1) “Jeases will 
be awarded to the highest qualified bidder on the basis 
specified in the notice of lease offer.’ The ‘notice of 
lease offer’? in this case—the Notice of Sale—set out the 
form of bid to be submitted, and it too contemplated that 
the bid would be signed (J.A. 15). 


The Secretary acknowledged in his opinion in this case 
that the bid must be signed. As the Secretary stated: 
“<Qbviously, the signature of the person submitting a 
bid on behalf of a corporation is a matter of substance. 
Thus, the deficiency in Union’s bid cannot be waived, 
nor can it be supplied after the time for receipt of 
the bids.’’ (J.A. 192). 


In his brief, the Secretary concedes that a bid must be 
signed: ‘‘Taken as a whole the regulations indicate an as- 
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sumption that bids will be signed by an authorized official 
of a corporation ** *. (Udall Br., p. 9.) Counsel for the 
Secretary likewise admitted at the hearing on the tempo- 
rary restraining order before Chief Judge Curran: 


‘*I suppose we might admit yes, it [the bid] should 
be signed.”” (J.A. 50). 


The signature requirement is confirmed by the state- 
ments and actions at the bid opening by Mr. Rankin. 
Rankin was highly experienced in the procedures involv- 
ing oil and gas lease bids. (J.A. 137). He immediately 
perceived that the Union bid was ‘‘unacceptable’’ because 
it was not signed, and he rejected it for that reason (J.A. 
83-S4). 


The requirement that a bid be signed is not a mere for- 
mality or a technicality—as the Secretary himself recog- 
nizes, it is a vital ‘‘matter of substance.’’ In the absence 
of a signed bid by a duly authorized corporate officer, the 
Interior Department cannot be certain that it has received 
a valid bid to which it can hold the corporate offeror. The 
bid is open to repudiation by the corporation on the ground 
that the purported offer was not made by a person author- 
ized to bind the corporation. If unsigned bids were deemed 
valid and acceptable, a bidder would be in a position to 
await the outcome of the bidding and then decide whether 
to acknowledge and ratify the bid, or alternatively to re- 
pudiate it on grounds it was submitted in error by an un- 
authorized person. Bidders whose bids are unsigned would 
have an unconscionable advantage over those who comply 
with the law and sign their bids. 


The substantive importance of a signature requirement 
in government bidding has been repeatedly recognized. 
As the Comptroller General’s Office has recently stated: 


“If the bidder chooses to remain silent after the open- 
ing of bids he could disavow the bid because of the 
absence of a signature. This would place him in a 
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position to make an election either to abide by his bid 
or to claim that the bid was submitted in error by a 
person without authority to enter into contracts on 
behalf of a bidder. This would give him more than 
one chance under the same invitation. [citation 
omitted] Moreover, when a bid is nonresponsive in a 
material respect, it cannot be corrected even though 
the nonresponsiveness may be due to mistake or over- 
sight.’”’? Comptroller General, B-160856, March 16, 
1967, p. 3 (emphasis supplied) 


The Comptroller General has further stated: 


“the strict maintenance of the competitive bidding 
procedures required by law is infinitely more in the 
public interest than obtaining a pecuniary advantage 
in individual cases by permitting practices which do 
violence to the spirit and purpose of the law. Condi- 
tions or reservations which give a bidder a chance to 
second-guess his competitors after bid-opening must 
be regarded as fatal to the bid.”” 34 Comp. Gen. 82, 
84, B-120436, August 20, 1954. (emphasis supplied) 


See also 34 Comp. Gen. 439, 440, B-123061, March 11, 
1965; B-148235, March 23, 1962; B-144470, March 14, 1961. 


The Bureau of Land Management has also specifically 
held that an unsigned offer to lease is not acceptable. 
G. P. Sims, New Mexico 0202404, December 21, 1961. It 
was there stated: 


“‘The Department has repeatedly held that an appli- 
cation which is defective because the offeror failed to 
comply with the mandatory regulations of the De- 
partment earns the offeror no priority over other 
applicants. ‘[citation omitted] An applicant is prop- 
erly required to comply with the regulation in effect at 
the time the application is filed.”’ 


Union claims that it failed to sign the document 
““(t]hrough error and inadvertency.’’ (J.A. 196) Let it 
be assumed, for the purposes of discussion, that this is true 
If Union had neglected ‘‘through error and inadvertency’’ 
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to submit the deposit required by the regulation, or if it 
had mistakenly described the tract on which it was bidding, 
its bid would clearly be fatally defective. The signature 
requirement stands on the same footing. The point is that 
the regulations and the principles of competitive bidding 
impose a very high standard of care in submitting a bid, 
and a party who fails to meet these standards cannot com- 
plain if it does not win the race. 


Having failed to comply with mandatory provisions of 
the law, Union’s unsigned document cannot be accepted. 
As the Bureau of Land Management stated in another 
case: 

‘‘The responsibility for filing a proper offer is the 
offeror’s. Only by rigid enforcement of the rules can 
the Department insure orderly procedure and fair- 
ness to all applicants.’”? W. R. Stephens, Department 
of the Interior, Bureau of Land Management, Mise. 
85801, August 15, 1962. 


(b) Union’s bid was duly rejected by an authorized officer of 
the Interior Department. 

Unless Union were legally bound, the Interior Depart- 
ment would not have the assurance of a firm and irrevo- 
cable offer which it sought in the Notice of Sale, and which 
it must have to prevent bidders from thwarting the aims 
of the competitive bidding process. As we have discussed, 
Union was free to repudiate its bid because it was not 
signed by an authorized official of the company. More- 
over, as the District Court found, Union’s bid was duly re- 
jected at the bid opening on May 21 by an authorized 
officer of the Department (J.A. 41, Para. 10). As a result 
of that action, Union—or any party similarly situated— 
would have been fully justified in understanding that its 
bid was rejected and that it was consequently no longer 
bound by its bid. 


The transcript of the proceedings in New Orleans at the 
sale of May 21 shows clearly that Union’s unsigned docu- 
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ment was rejected. Mr. Rankin twice publicly stated that 
the Union bid was an ‘unacceptable bid’? because it was 
not signed (J.A. 83-84). 


There can be no doubt of Mr. Rankin’s authority to re- 
ject the unsigned Union document, under the applicable 
regulation, 43 C.F.R. § 3382.5, which provides: 

‘‘Following the public opening of the sealed bids as 
provided for in the notice of lease offer, the authorized 
officer, subject to his right to reject any and all bids 
will award the lease to the successful bidder.’? (em- 
phasis supplied) (See also J.A. 135; 139.) 


Mr. Rankin’s authority to reject the unsigned Union 
document was expressly delegated to him by Order No. 
575 of the Department of the Interior, October 13, 1954, 
19 Fed. Reg. 6720, which states: 


“(T]he Manager, Outer Continental Shelf Office is 
authorized to take all actions in connection with the 
following: 


1. Mineral leases of submerged lands of the Outer 
Continental Shelf. 


(b) Mineral leases pursuant to the act of August 7, 
1953 (67 Stat. 462; 43 U.S.C. 1331 et seq.) and the 
regulations under 43 CFR Part 201 [now Part 3380].”” 
(J.A. 178) (emphasis supplied) 


Moreover, under the Notice of Sale, Mr. Rankin was 
the designated addressee of the bids at this sale. (J.A. 
14) His authority in respect to this matter is further 
confirmed by the fact that he signs the executed leases of 
outer continental shelf lands as the authorized officer on 
behalf of the United States (see J.A. 205). In short, 
Union’s bid was rejected by a responsible official. Under 
the law of contracts, this rejection terminated the power 
of the Seeretary to accept the Union document: 

‘When an offer has been rejected it ceases to exist, 


and a subsequent attempted acceptance is inoperative, 
even though the acceptance is made within a time 
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which would have been sufficiently early had there 
been no rejection.” 1 Williston, Contracts, (3rd ed.), 
$51, p. 164. 


As Section 35 of the Restatement of Contracts states: 
**(1) An offer may be terminated by 


(a) rejection by the offeree ... 


(2) Where an offer is terminated in one of these 
ways a contract cannot be created by subsequent 
acceptance.”’ 


See also 1 Corbin, Contracts, $94, p. 389; Beaumont v. 
Prieto, 249 U.S. 554, 556 (1919). 


Applying these principles, once Mr. Rankin acted as he 
did, Union was entitled as a matter of law to regard its 
‘*bid’’ as rejected and its offer as ended. To be sure, 
Union has chosen to try to have its alleged ‘‘bid’’ accepted, 
and it professes its willingness now to be bound. But the 
crucial point is that Union has not been bound, that Union 
has been free since May 21 to disavow its unsigned docu- 
ment, and that Union could not be held to its ‘‘bid’’ by 
the Secretary. Union has enjoyed the one-sided right to 
withdraw its ‘‘bid’’ throughout these proceedings—both 
on the ground that its document was unsigned and on 
the further ground that its ‘‘bid’’ was rejected. In other 
words, if the Secretary had brought suit for specific per- 
formance against Union after May 21, Union could have 
successfully defended on either or both of these grounds. 


In his brief, the Secretary does not challenge the Dis- 
trict Court’s finding that Mr. Rankin rejected Union’s bid. 
Instead, it is argued that Rankin is a subordinate who 
made a mistake. (Udall Br., p. 16.) There is no doubt, 
however, that Rankin had authority to reject the unsigned 
Union document for noncompliance with the regulations 
and the Notice of Sale. Rankin had been vested by the 
Secretary with authority ‘‘to take all actions’’ in connec- 
tion with bids for oil and gas leases, and he was specifically 


21 


empowered ‘‘to reject any ard all bids.’’ He exercised 
that authority, and it is clear that he exercised it correctly. 


Moreover, there is absolutely no authority in the statute, 
regulations, or Notice of Sale for overruling Mr. Rankin’s 
decision in the cavalier fashion employed by the Secre- 
tary. Union filed no protest or appeal from Mr. Rankin’s 
decision. The regulations of the Department of the In- 
terior contain elaborate provisions for appeals from deci- 
sions of officers of the Bureau of Land Management to the 
Director of the Bureau and thence to the Secretary of the 
Interior and for protests of actions of the Bureau of Land 
Management; see 43 C.F.R. Subparts 1842 and 1852.4 Un- 
ion, however, made no effort to resort to any such proce- 
dures, but made an informal submission to the Department 
and secured the present decision from Appellant. There is 
no legal basis for the Secretary, after first granting Mr. 
Rankin authority to act in the present matter by express 
delegation of power and by regulations promulgated in 
advance, then to overrule Mr. Rankin’s exercise of that 
authority by an ad hoc determination made without pro- 
eedural authorization or regularity. 


4In a memorandum decision rejecting bids made by Sun Oil Co. on various 
other tracts offered for lease at the May 21 sale, Mr. Rankin stated: ‘ ‘Sun 
Oil Company is allowed the right of appeal to the director, Bureau of Land 
Management, in accordance with the regulations in 43 C.F.R. Part 1842, as 
amended. * * * In taking an appeal there must be strict compliance with 
the regulations. If an appeal is filed the appellant will have the burden of 
proving by presenting positive and substantial evidence wherein the decision 
appealed from is in crror.’’ (emphasis supplied) (J.A. 179). 


5 Tho only authority cited in his opinion by the Seeretary on this point, 
New York v. Union News Co., 222 N.Y. 263, 118 N.E. 635 (1918), (J.A. 
189), is plainly inapposite, since the ‘auctioneer’? conducting the sale in 
that case was not an officer authorized to accept or reject bids, but under 
the terms of the sale, his superior was the officer authorized to make the 
final decision to accept or reject. Likewise, the Interior Department *s de- 
cision in Donald S. Tedford, A-29963, March 24, 1963, states merely that 
the United States is not bound by statements or acts of its employees which 
are not authorized by law. But Mr. Rankin was authorized by law to 
accept or reject bids, and he acted within his authority in rejecting Union’s 
unsigned document. 
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In view of Mr. Rankin’s rejection of the unsigned Union 
document, Superior is the ‘‘highest responsible qualified 
bidder”’ on this Tract within the meaning of Section 8 of 
the Outer Continental Shelf Lands Act, 43 U.S.C. $§ 1337, 
and it is the ‘‘successful bidder’’ on this Tract under the 
regulations which governed this sale. 


(c) The fatal omission in the Union bid cannot be remedied by 
extraneous materials consistently with the statute and the 
regulations: the Secretary must faithfully observe the 
regulations. 


The Secretary argues that whether the bid was prop- 
erly signed is a matter to be left to his discretion. He 
maintains that in determining whether the Union bid is 
valid, he may look to documents other than the bid itself, 
specifically to Union’s cover letter transmitting its three 
bids and Union’s check of deposit on Tract 228 (Udall 
Br., p. 11; see also Union Br., pp. 10-15). 


We submit that both these contentions are untenable. 


(i) In the first place, there is no doubt that the regula- 
tions bind the Secretary as well as all other persons. 
McKay v. Wahlenmaier, 96 App. D.C. 313, 321, 226 F. 2d 
35, 43 (1955); Chapman v. Sheridan Wyoming Coal Co., 
338 U.S. 621, 629 (1950). See also Vitarelli v. Seaton, 359 
U-S. 535 (1959); Service v. Dulles, 354 U.S. 363 (1957) ; 
Harmon v. Brucker, 355 U.S. 579 (1958). Congress did not 
delegate unlimited discretion to the Secretary to award 
these valuable properties. To the contrary, the contrary, 
the controlling statute requires that the Secretary shall 
award leases only ‘‘to the highest responsible qualified 
bidder’’ and ‘‘under regulations promulgated in advance.’’ 
It was manifestly intended that any action taken by the 
Secretary would be consistent with, 7.e¢., ‘‘under,’’ these 
regulations. 


This legislative purpose emerges clearly from the legis- 
lative history of the Outer Continental Shelf Lands Act. 


5) 


Section 8 of the original Senate bill contained no provision 
requiring the Secretary of the Interior to promulgate regu- 
lations in advance to govern competitive bidding for leases 
of land on the outer continental shelf. S. 1901, 83rd Cong., 
Ist Sess. $8(a). The original House bill, H.R. 5134, on 
the other hand, required that leasing of these lands be by 
competitive bidding ‘‘in accordance with rules and regula- 
tions’’ promulgated by the Secretary and by notice of sale 
prior to the date of sale. § 10(a). 


The Solicitor General of the United States commented 
on these provisions in a letter to the Senate Committee on 
Interior and Insular Affairs, as follows: 


“New Leasing. Both the Senate and House Bills 
authorize the Secretary to make new oil and gas leases. 
The House bill establishes a permanent procedure, 
with detailed provisions (House bill, Sec. 10); the 
Senate bill is designed only to meet ‘the present 
emergency’ and imposes a minimum of restriction on 
the complete discretion of the Secretary (S. 1901, 
Section 8). It is believed that a permanent procedure 
is preferable; the practice of limiting the Secretary’s 
discretion as to leasing procedure and lease provisions 
follows the precedent of the Mineral Leasing Act and 
ts not objectionable. 


° . . * e 


“<Leasing Procedure. The oil companies prefer to 
have statutory specification of leasing procedures, par- 
ticularly 30-days publication of notice of proposed sale 
of leases, as provided by Section 10(a) of the House 
bill, rather than leaving the subject to the discretion 
of the Secretary, as under S. 1901, Section S. The 
requirements of the House bill in this respect appear 
reasonable; and while they constitute a restriction on 
the Secretary, they are also a protection to him, as 
compliance with the statutory requirements wil pre- 
clude any challenge to the reasonableness of his pro- 
cedures.”’ Letter of Hon. J. Lee Rankin, May 26, 
1953, S. Rep. No. 411, 83rd Cong., 1st Sess., pp. 36 
and 40. (emphasis supplied) 
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The Senate Committee on Interior and Insular Affairs 
thereafter amended the wording of Section S$ to its present 
form. Explaining this amendment, the Committee said: 


oNos wording is substituted for the language of sub- 

section (a) of the Bill as introduced in order to pro- 
vide by law more specific standards to govern the tssu- 
ance of leases by the Secretary of the Interior.”” (Id., 
at p. 29.) (emphasis supplied) 


Appellant Udall misstates the issue when he argues that 
**The question for this Court is not whether there was 
compliance but whether there is a reasonable basis for 
the Secretary’s determination that there was sufficient 
compliance with his regulations’’ (Udall Br., p. 10). The 
question here is not whether regulations promulgated by 
he Secretary constitute a reasonable interpretation of 

statutory powers. See Duesing v. Udall, 121 App. D- C. 

. 350 F. 2d T48 (1965), cert. den., 383 US. 912. There 
s no dispute in the present case as to the reasonableness 
of the regulations—the issue is whether the regulations 
were complied with. Nor is this a case involving a war- 
rantable reading by an administrative officer of an am- 
biguous regulation.” The regulation here is unmistakably 
clear: Bids by corporations for oil and gas leases must be 
signed by an authorized person. The question presented 
in this case is a question of law, namely whether an un- 
signed bid is valid. The claim that extraneous documents 
can be utilized raises a related question of law. This is 
not the type of issue which courts abdicate to administra- 
tive officials. 


Appellants’ reliance upon Udall v. Tallman, 380 U.S. 
(1965), is misplaced. The question in that case was whether 


In Bobertaon +. Udall, 121 App. D.C. 370, 349 F.2d 195 (1965), cited 
by Appellant Udall (Br., pp. 10-11), the Court upheld a straightforward 
reading of the regulation. As the Court stated: ‘‘[W]e do not think that 
the Seeretary was disabled from applying the regulation in this instance in 
what clearly appears to have been not only its letter but its spirit.’’ (121 
App. D.C. at 273, 249 F.2d at 198.) 
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certain lands in Alaska had been withdrawn from avail- 
ability for leasing by a 1941 executive order and a public 
land order issued in 1948. In holding the lands were avail- 
able, the Supreme Court emphasized that “Since their 
promulgation, the Secretary has consistently construed 
both orders not to bar oil and gas leases; moreover, this 
interpretation has been made a repeated matter of public 
record.’”? (380 U.S. at 4.) By contrast, in the present 
case Appellants cannot point to a single instance in which 
the Secretary has held, in administering the Outer Conti- 
nental Shelf Lands Act and the regulations, that an un- 
signed bid is valid, or that the absence of signature can be 
remedied by reference to extraneous documents. 


The untenable character of Appellant Udall’s contention 
that his actions in this case constituted merely an ‘‘inter- 
pretation’? of his own regulations is vividly proved by the 
Interior Department’s most recent Notice of Sale govern- 
ing oil and gas leases on outer continental shelf lands. 
This Notice was published in the Federal Register on Sep- 


tember 13, 1968, (33 Fed. Reg. 12974)—after the present 
case was decided by the District Court. This Notice con- 
tains, inter alia, the following provisions: 


“‘Bach opening of bids is for the sole purpose of 
publicly announcing and recording bids received, and 
no bids will be accepted or rejected at that time.’’ (33 
Fed. Reg. 12975) 

*. * 

‘“‘Bidders are notified that any cash, checks, drafts, 
or money orders submitted with their bids may be 
deposited in an unearned escrow account in the Treas- 
ury during the period their bids are being considered, 
and that such deposit does not constitute, and shall 
not be construed as, acceptance of any bid on behalf 
of the United States.’ (/d.) 


e . 7 
“The United States reserves the right and discre- 
tion to reject any and all bids, regardless of the 
amount offered.’? (Id.) 
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**It is suggested that bidders submit their bids in 
the following form: 


Signature 


(Please type signer’s name under signature) 
(Company) 


(Address)”’ (33 Fed. Reg. 
12977) 


Not one of these provisions appears in the Notice of 
Sale which governed the sale of Tract 228, the subject 
matter of the present case. (See J.A. 14-15.) They are all 
new provisions, obviously engendered by the controversy 
which arose here. Appellant Udall is asking this Court to 
construe the Notice of Sale which applied to the sale of 
Tract 22S as if it had contained these after-adopted provi- 
sions. These new provisions cannot be read into the Notice 
of Sale governing Tract 228 by any process of ‘‘interpre- 
tation.”” They are obviously an enterprise in new rule- 
making, to try to change the result in this case if such a 
situation should arise again. But this case itself must 
be decided on the regulations and Notice of Sale in effect 
as of the time the sale of Tract 228 was held, not on the 
basis of the Secretary’s afterthoughts.’ 


T Indeed, Appellants’ extraordinary effort at retroactive validation of the 
Secretary ’s actions in the present case, under the guise of ‘‘interpretation,’’ 
is strikingly at variance with the professed practice of the Department of 
the Interior, as this Court summarized it in Safarik v. Udall, 113 U.S. App. 
D.C. 63, 73, 304 F.2d 944, 949 (1962), cert. denied, 371 U.S. 901: 


‘*Where the Department of the Interior has decided that a statute 
should be given a different interpretation than that reflected by its 
earlier decisions and that such decisions should be overruled, it has 
been a rule in the Department since at least as far back as 1917 not 
to give its later decisions retroactive effect, especially when to do so 
would adversely affect actions taken and rights and interests acquired 
by private persons on the faith of the earlier decisions and would inure 
to the benefit of other private persons.’” 
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(b) The contention that extraneous papers can be con- 
sidered is plainly erroneous and violative of the appli- 
cable regulations which the Secretary must follow. 


The Secretary agrees that papers submitted after the 
bid opening cannot be considered in determining the va- 
lidity of the unsigned Union document. In his opinion in 
this case, the Secretary said: 


“(T]he deficiency in Union’s bid cannot be waived, 
nor can it be supplied after the time for receipt of the 
bids.’’ (J.A. 192.)* 


There remain only the cashier’s check and the Union’s 
letter transmitting its unsigned document with respect to 
Tract 228 and its signed bids for two other tracts. The 
eashier’s check may be immediately put to one side; as the 
District Court found, it was not signed by any authorized 
officer or employee of Union (J.A. 34, Para. 8; see J.A. 
203), and the regulations expressly contemplate signature 
on the bid by an authorized person. 


The accompanying cover letter cannot properly be con- 
sidered, since the letter was not part of Union’s sealed bid. 
The controlling statute specifically requires that ‘‘The bid- 
ding shall be by sealed bids,’’ and the regulations and the 
Notice of Sale clearly contemplate that each sealed bid 
must be complete in itself. The regulation (43 C.F.R. 
§ 3382.4(a)) states: 


‘“*\ separate bid must be submitted for each lease 
unit described in the notice of lease offer.’’  (em- 
phasis supplied) 


8 This necessarily follows from the provision of the Notice of Sale that 
‘Bids may not be modified or withdrawn unless written modifications or 
withdrawals are received prior to the end of the period fixed for the filing 
of bids.’’ (J.A, 14.) See also Comptroller General, B-144470, March 14, 
1961; B-148235, March 23, 1962. Under the Notice, the deadline for modifi- 
cation was 9:30 a.m, on May 21, 1968. 
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The Notice of Sale states: 
A separate bid, in a separate sealed envelope, must 
be submitted for each tract.”" (J.A. 14.) (emphasis 
supplied) 


Reliance upon the transmittal letter is inconsistent with 
these regulations in two different ways. First, the letter 
referred to Union’s bids on three different tracts and not 
to a single *tlease unit,”” (J.A. 194), and second, and more 
basically, the letter was not included ‘in a separate sealed 
envelope’? together with Union’s bid (J.A. 34, Para. 8; 
J-A. 129). 


Appellants’ effort to rely on materials outside the un- 
signed document Union submitted simply disregards these 
controlling provisions and the statutory directive with re- 
spect to ‘tsealed bidding.’” On Appellants’ apparent rea- 
soning, if the amount of the bid were omitted from the 
sealed bid and contained only in a letter of transmittal, 
the bid would nevertheless be valid. This would contra- 
vene the whole point and purpose of sealed bidding and 
would be plainly unacceptable. Reference to outside docu- 
ments would open the door to evasion of the statutory 
sealed bid requirement, and to the salutary purposes it is 
designed to serve.’ 

Moreover, there is no provision in the applicable stat- 
ate, regulations, and Notice of Sale authorizing considera- 
tion of extraneous materials to fill out an incomplete sealed 
bid and thereby bind the bidder, the Secretary, or both in 
such a situation.’ 

The contentions of Union (Br., pp. 10-15) and of Appellant Udall (Br., 
p. 11) that there was ‘‘an incorporation by reference sufficient to satisfy 
any Statate of frauds’’ are, of course, irrelevant. The question is whether 


‘*ineorporation by reference’’ of extrancous materials is permissible in the 
instant ease under the regulations providing for signature and sealed bids. 


20 The three decisions of the Comptroller General cited by the Secretary 
in his Opinion (J.A. 192) offer no justification for reliance on extraneous ma- 
terials. In two of these decisions, 17 Comp. Gen. 497 (1937) and 36 Comp. 
Gen. 523 (1957), the bidders were specifically advised in advance of the 
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Other government procurement regulations, such as 
Armed Services Procurement Regulations (A.S.P.R. 
§ 2-405) and the Federal Procurement Regulations (41 
C.F.R. § 1-2.405) do specifically authorize the officials of 
other government agencies to consider certain outside ma- 
terials in connection with an unsigned bid in certain limited 
circumstances. But there is nothing comparable in the In- 
terior Department regulations governing the lease of these 
offshore lands by competitive bidding. Indeed, there is no 
authority for the Department to regard any defects in 
compliance with the regulations as ‘‘curable’’ with respect 
to these lands. Only the noncompetitive oil and gas lease 
provisions of 43 C.F.R. Subpart 3123 contain a so-called 
“curable defects’? authorization. See 43 C.F.R. § 3123.4. 


And it is notable that even this provision does not authorize 
curing of the failure to sign an offer to lease, a further in- 
dication of the importance of the signature requirement. 


bidding that the Government reserved the right to waive any informality 
in the bids received. However, no such right of waiver was reserved in the 
Notice of Sale in the present case, and the Secretary furthermore expressly 
concedes: 


‘the deficiency in Union’s bid cannot be waived. . . .’? (emphasis sup- 
plied) (J.A. 192) 


In the third opinion cited, 34 Comp. Gen. 439 (1955), the Comptroller 
General’s Office reached a decision precisely opposite to that made here by 
the Secretary—it held an unsigned document unacceptable as a valid bid 
and stated: 


‘In regard to your question as to whether the failure to sign the bid 
may be considered an informality which may be waived by the Govern- 
ment, the rule is that the only informalities which may be waived are 
those which do not go to the substance of the bid and do not work 
an injustice to the other bidders, 30 Comp. Gen. 179. Since these 
bids have been opened, an attempted waiver of the defect involved 
would now place the high bidder in the position to make an election 
cither to abide by its bid or to claim that it was submitted in error by 
a person without authority to enter into contracts on its behalf. We 
have consistently taken the position that a bidder properly may not be 
given more than one chance under the same invitation. For example, 
as we stated in B-120436, dated August 20, 1954, 34 Comp. Gen. $2, 
‘Conditions or reservations which give a bidder a chance to second-guess 
his competitors after bid opening must be regarded as fatal to the bid.’ ’’ 
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The total absence of any ‘‘curable defects’’ provision in 
the regulations governing competitive leasing of the off- 
shore lands shows the strong public policy requiring strict 
compliance by bidders with the bidding provisions appli- 
cable to such leasing. This is not an issue merely between 
Union and the Interior Department, in which the signature 
requirement can be waived at will by the Secretary. Con- 
trary to the argument made by the Secretary’s counsel in 
the District Court (J.A. 65), the regulations are not enacted 
merely for the benefit and protection of the government. 
They are enacted for the benefit and protection of all 
bidders as well, and are intended to regularize the com- 
petitive bidding process and engender confidence in persons 
Gealing with the government. As Judge Corcoran put it, 
the regulations are designed ‘‘also for the benefit of the 
competing public so that one [bidder] won’t have an ad- 
vantage over the other’’ bidders (J.A. 65). Other bidders 
have rights under the applicable law, as well as vital in- 
terests in seeing that the integrity of the bidding process 
is preserved. See Carver & Landstrom, Rule-Making as a 
Means of Exercising Secretarial Discretion in Public Land 
Actions, 8 Ariz. L. Rev. 46, 60 n. 69 (1966). Moreover, it 
is to the government’s advantage that the integrity of the 
bidding procedure be safegarded; competitive bidding pre- 
sumably yields the government the highest payments, but 
such bidding requires confidence by bidders that the rules 
will be observed. 


IL THE DISTRICT COURT PROPERLY ORDERED THE SECRETARY 
TO ISSUE THE LEASE TO SUPERIOR. 
(a) Superior is the “highest responsible qualified bidder” and 
is entitled to the lease on that basis. 

It is undisputed that Superior complied with all appli- 
cable requirements of the statute, regulations, and Notice 
of Sale pursuant to which the sale of Tract 228 was con- 
ducted (J.A. 148; 41, Para. 11). As we have shown, Union 
is not a qualified bidder, and its bid cannot be accepted. 
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Since the Superior bid is the highest qualified bid submitted 
on Tract 228, and there is no doubt as to Superior’s quali- 
fications, Superior is the ‘‘highest responsible qualified 
bidder”? within the meaning of the statute, and it is the 
party to whom the lease on Tract 228 must issue. This 
result follows as well from the applicable regulation, 43 
C.F.R. § 3382.5, stating: 


“‘Following the public opening of the sealed bids as 
provided for in the notice of lease offer, the authorized 
officer, subject to his right to reject any and all bids 
will award the lease to the successful bidder.’’ (em- 
phasis supplied)* 


Appellant Udall has therefore breached a duty owing to 
Superior under the governing statute and regulations in de- 
clining to issue the lease on Tract 228 to Superior. The 
District Court correctly ordered him to perform his duty 
and issue the lease. 


It is no answer to assert, as does Appellant Udall, that 
the statute only ‘‘authorizes’’ the Secretary to issue a lease 
to the highest responsible qualified bidder and does not 
‘“‘direct”’? him to do so. (Udall Br., p. 12.) The point at 
issue is not whether the Secretary may withhold lands from 
leasing altogether, or whether he may decide to reject “‘any 
and all’’ bids on a tract and withdraw the land from leasing 
or put it up again for leasing at a new sale. None of these 
issues is presented in the present case. No contention is 
made here by Appellants that all bids were rejected. The 
question is which party—Superior or Union—shall receive 
the lease. Having determined to issue a lease on Tract 225, 
the Department does not have discretion under the stat- 
ute—it must award the lease to the highest qualified bidder. 


1143 C.F.R. § 3382.1 states: 


** Leases will be awarded to the highest qualified bidder on the basis 
specified in the notice of lease offer.*’ (emphasis supplied) 
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(b) The Superior bid was accepted by the Department of the 
Interior and Superior is entitled to issuance of the lease 
for that reason as well. 


The foregoing considerations are sufficient to uphold the 
decision of the District Court. But there are additional 
independent grounds here justifying the Court’s decision. 


The Department of the Interior clearly manifested its 
intent to accept Superior’s bid. On May 27, 1968, six days 
after the bid-opening in New Orleans, Superior’s cashier’s 
check, made out for one-fifth of the amount of its bid on 
Tract 228 in accordance with the provisions of the Notice 
of Sale ($2,325,738.24), was deposited for collection in a 
bank, with the endorsement of the Bureau of Land Manage- 
ment for credit to the Treasurer of the United States (J.A. 
35, Para. 12). Appellants do not contend that the endorse- 
me was not in the usual form employed in cashing checks 
of bids which have been accepted; the endorsement was not 
qualified or restricted in any way. Union’s check, on the 
other hand, was not endorsed and cashed by the Bureau of 
Land Management at that time, or indeed at any time until 
after the Secretary’s decision in this case (J.A. 115, 121). 


Under basic principles of the law of contracts, the cashing 
of Superior’s check constituted an acceptance by the In- 
terior Department of Superior’s offer to lease as set forth 
in its bid. As stated in the Restatement of Contracts: 


‘‘Where the offeree exercises dominion over things 
which are offered to him, such exercise of dominion in 
the absence of other circumstances showing a contrary 
intention is an acceptance.’’ § 72(2). 


Cases supporting this principle are numerous. See, e¢.g., 
Autographic Register Co. v. Philip Hane Co., 198 F. 2d 208, 
211-13 (1st Cir. 1952) ; Northern Natural Gas Co. v. Landon, 
212 F. Supp. 856, 860 (D. Kan. 1961) ; Cities Service Gas Co. 
v. United Producing Co., 212 F. Supp. 116, 124 (N.D. Okla. 
1960) ; Sinclair Refining Co. v. May Bros. Oil Co., 118 Ohio 
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App. 263, 194 N.E. 2d 75 (1963). See also 1 Williston, 
Contracts, (3rd ed.), § 91D, p. 322. 


The circumstances here confirm that the cashing of Su- 
perior’s check was an acceptance in law. Appellees’ checks 
on other tracts on which they were not the successful bidder 
were returned to them by the Bureau of Land Management 
the day after the sale, May 22, 1968 (J.A. 85-86). But the 
check on Tract 228 was retained, endorsed, and cashed by 
the Bureau of Land Management. There would be no point 
for the Bureau of Land Management to retain, endorse, and 
cash the check—and indeed it would have no right to do 
so—unless the Bureau of Land Management, on behalf of 
the Secretary, intended thereby to accept the bidder’s offer 
and award him the lease. Moreover, the fact that Union’s 
check was not cashed, while Superior’s was, is further evi- 
dence that the Bureau of Land Management intended to 
accept Superior’s offer to lease. 


The Secretary argues that the funds realized by cashing 
this check were placed in a ‘‘special suspense account’ and 
were not covered into the general fund of the Treasury 
(Udall’s Br., pp. 6, 15). The relevance of this assertion is 
mysterious. There is not a word in the regulations or 
Notice of Sale giving notice to bidders that their deposit 
checks could be endorsed and deposited in an account of this 
character. (Contrast on this point the Notice of Sale in- 
volved here with the Sept 15, 1968 notice, p. 25, supra.) 
The point is that the Department exercised dominion over 
Superior’s check; it could have put it into the general fund 
or done anything else it chose with Superior’s money. The 
Seeretary cites no regulation preventing him from dealing 
with this money as he wishes. If this is not dominion un- 
der the law of contracts, it is difficult to see what would be. 

Appellants advance a variety of conflicting and uncon- 
vincing explanations for the cashing of Superior’s check. 
In his Opinion and in his Brief, the Secretary states that 
Superior’s check was cashed ‘‘to guard against loss of the 
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deposit by accident or the design of a dishonest employee 
and protect the bidder as well as the Government.’?  (J.A. 
190; see also, Udall’s Br., p. 15.) The short answer is that 
this same reasoning would apply with equal force to the 
Union check, but it was not cashed. Moreover, it strains 
credulity to assert that it was necessary for Appellant to 
endorse and negotiate a check in the amount of $2,325,738, 
made payable to the Bureau of Land Management, in order 
to guard against possible theft of the check by a dishonest 
employee. Can it be seriously suggested that any bank 
would pay out cash in this amount to some obscure, clerical 
employee? 


In addition, the Secretary’s argument on tkis point can- 
not be reconciled with the fiscal procedures prescribed for 
the guidance of federal agencies by the General Accounting 
Office. The GAO regulation, quoted below, contemplates 
that checks by unsuccessful bidders will not be endorsed but 
will be returned uncashed to the unsuccessful bidders: 


“12.2 Deposit Requirements 


All collections received by agencies and accountable 
officers shall, insofar as possible, be deposited daily 
with an authorized depositary—except checks and 
money orders received as bid deposits, which will be 
returned uncashed to the unsuccessful bidders. Collec- 
tions shall be deposited in accordance with the pro- 
cedures prescribed in regulations of the Treasury De- 
partment. Collections which, at the time received, can- 
not be definitely identified for credit to the proper ac- 
count shall be deposited to the credit of the agencies’ 
deposit fund suspense accounts until such time as the 
collections can be identified.’? (emphasis supplied) 
(GAO, General Accounting Office Policy and Pro- 
cedures Manual for Guidance of Federal Agencies, 
Title 7, Fiscal Procedures, pp. 7-29 (10/1/67).) 


In his brief, the Secretary also argues that the deposit of 
the check constituted a ‘‘mistake’’ by the Manager of the 
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New Orleans office, and that the Secretary should not be 
bound by his subordinate’s error. (Udall’s Br., p. 16.) 
However, the New Orleans manager was clearly authorized 
by Order No. 575 to cash the check; his endorsement was 
recognized as proper by the bank, and the check was cashed ; 
and under fundamental rules of the law of agency, the Sec- 
retary cannot invoke an alleged ‘‘mistake’’ of his subordi- 
nate against an innocent third party. 


Both Appellants rely in their briefs on principles of ‘‘con- 
tract law’? to remedy the absence of signature in the Union 
‘“pid.”? (See, e.g., Udall’s Br., p. 11; Union’s Br., p. 10.) 
But Appellants studiously ignore the controlling principles 
of the law of contracts in their discussion of the legal effect 
of the cashing of Superior’s check. Except as a statute or 
regulations may otherwise provide, the government is bound 
like any contractor by the general contract law, and there 
is not the slightest doubt whatever that cashing an offeror’s 
check constitutes acceptance. 


(c) The District Court had authority to direct issuance of the 
lease. 


The Secretary resists the District Court’s order directing 
the issuance of the lease to Superior as “‘a usurpation of 
the Secretary’s administrative function and substitution 
of the court’s judgment for that of the Secretary’? (Udall 
Br., p. 12). If Superior is entitled to the lease, on either 
or both of the grounds we have discussed, the District Court 
was clearly empowered to issue the order. 


There can be no dispute concerning the District Court’s 
authority to issue a mandatory injunction ‘‘to compel an 
officer or employee of the United States or any agency 
thereof to perform a duty owed to the plaintiff.’? (28 
U.S.C. $1361.) And this Court has held that a District 
Court has jurisdiction to issue a mandatory injunction to 
the Secretary to issue an oil and gas lease. In McKay v. 
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Wahlenmaier, 96 App. D.C. 313, 226 F. 2d 35 (1955), this 
Court ruled: 


**There can be no doubt as to the District Court’s 
power, not only to direct the Secretary to cancel a lease 
issued to an unqualitied applicant, but also to order him 
to issue one to the person first making application there- 
for who is qualitied to hold a lease.”’ 96 App. D.C. 
at $2425, 226 F. 2d at 46-47.% 


When, as here, applicable statutory provisions and regu- 
lations set the terms and conditions as to who shall receive 
a lease: 


“it is then the plain legal duty of the Secretary to 
perform the merely ministerial act of issuing a lease 
to such applicant. When, as in this case, the Secretary 
refuses to perform that act, under a familiar and well 
established principle the courts may mandatorily order 
him to do that which the statute requires him to do and 
about which he has no discretion.’? McKay v. Wahlen- 
mater, supra. 96 App. D.C. at 325, 226 F. 2d at 47. 


Appellant argues that the Secretary could now reject the 
bid of Superior as not ‘‘adequate”’ because it was less than 
Union’s invalid offer (Udall Br., pp. 12-24). But a decision 
that Superior’s bid was ‘‘adequate’’ was implicit in the 
cashing of Superior’s check which constituted acceptance 
of its bid. The Bureau of Land Management passes upon 
‘*adequacy”’ of bids (see J.A. 193), and it was the Bureau 
which endorsed and cashed Superior’s check. Moreover, 
in the lengthy opinion which he wrote in this matter, the 
Secretary did not intimate at any point that the Superior 
bid was unacceptable on grounds of inadequacy. In addi- 
tion, Appellant does not cite a single authority for the 
proposition that ‘‘adequacy”’ is to be judged by a compari- 


12 Wahlenmaier involved non-competitive oil and gas leases, but that fact 
does not derogate from the conclusion that the Court has jurisdiction in a 
proper ease to direct the Secretary to issue a lease to a qualified party. 
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son of the two top bids.* There is not a particle of proof 
in this record to support the conclusion that if Union had 
not submitted a bid and Superior had made the identical 
bid that Superior’s bid would have been rejected as in- 
adequate. The point as to ‘‘adequacy”’ is clearly an after- 
thought, inspired by the exigencies of litigation. 


The Secretary has made a determination that a lease 
should issue on Tract 228. The only issue left is whether 
the lease should be issued to Union or Superior. The 
Union bid is invalid, and as the District Court found, 
Superior’s was valid in every respect, and moreover its 
bid was accepted. In these circumstances, the order of 
the District Court was manifestly just and proper. 


Ill. THE UNITED STATES IS NOT AN INDISPENSABLE PARTY 


The contention of Appellant Union (Br., pp. 19-21) that 
plaintiffs cannot maintain this action because the United 
States is ‘‘an indispensable party,’’ is patently frivolous. 


First, the Department of Justice, attorneys for the United 
States and Appellant Udall, does not even raise in this 
Court the contention that the United States is indispensable. 
Appellant Udall at one point in the court below made this 


13 The Seerctary states in his brief that ‘‘The District Court in directing 
the Sceretary to issue the lease to the lower bid has in effect directed him 
to give away over $2,000,000 of the government’s money on a technicality.’’ 
(Udall Br., p. 14.) This contention is irrelevant and unsound, If the 
Union bid is invalid, as the District Court held, no money of the govern- 
ment was ‘‘give[n] away;’’ the government had no legal right to the money. 
Assume that in the present case a bid cqual in amount to Union's had been 
submitted by an alien who falsely certified in violation of the Secretary's 
regulations that he was a U.S. citizen. Could Appellant be heard to argue 
that if this bid were disallowed and the lease was awarded to Superior 
as the highest qualified bidder that a court had ‘‘give[n] away $2,000,000 of 
the government’s money on a technicality?’’ 

In this connection, it should be noted that the Department rejected high 
bids on other tracts aggregating $8,586,000. (Decision of Director of Bureau 
of Land Management, Sun Oil Co. et al., DCS-G 1711 ete. (July 22, 1968).) 
At the offshore sale on May 21, some $570 million dollars was realized by 
the Department from the sale of oil and gas leases (J.A. 162). 
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contention (Answer of Defendant Udall, J.A. 18). But 
Appellant Udall has now abandoned it. 


Such a defense is, of course, waivable by the party who 
would otherwise assert it. See Federal Rules of Civil Pro- 
eedure, 12(h)(2). It surely does not lie in the mouth of 
Union to contend that the United States is an indis- 
pensable party. when no such claim is made by the attorneys 
for the United States—who are certainly vigilant to pro- 
tect the interests of the United States and who are alert 
to technical defenses of this nature. 


Second, the claim of indispensability of the United States 
—even if Union had standing to raise it when the United 
States has waived it—could have no possible effect on the 
outcome of this case. 


Federal Rule 19, as amended in 1966, does not even use 
the term “‘indispensability”’ in dealing with ‘‘Persons to 
be Joined as Feasible.”’ Rule 19 is now entitled: ‘‘Joinder 
of Persons Needed for Just Adjudication.”’ The new rule 
defines such a person as one in whose absence ‘‘eomplete 
relief cannot be accorded among those already parties’’ or 
one who ‘‘claims an interest relating to the subject of the 
action’”’ and is so situated that disposition of the action 
in his absence may impair his ability to protect his interest 
or leave other parties subject to possible multiple liability 
by reason of his claimed interest. 


The United States is obviously not within either of these 
definitions. Complete relief can and has been accorded 
by the court below by the injunction entered against Ap- 
pellant Udall. There is no need for the United States to 
be a party in order for the courts to afford complete relief 
and conclude this matter one way or the other. The ab- 
sence of the United States in no way impairs its ability 
to protect its interest in the tract, since the attorneys for 
the United States and Appellant Udall are doing so vigor- 
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ously. No one faces any dual liability or inconsistent obli- 
gations because the United States is not a party. 


Moreover, even if the United States were a person 
“needed for just adjudication’? under new Rule 19, that 
would have absolutely no effect on the present action. As 
the Advisory Committee on the amendments to the federal 
rules made clear, failure to join such a person has no 
effect on the power of the District Court to grant relief as 
among those parties properly before it: 


“‘Even if the court is mistaken in its decision to 
proceed in the absence of an interested person, it 
does not by that token deprive itself of the power to 
adjudicate as between the parties already before it 
through proper service of process.’’ Advisory Com- 
mittee Note to amended Rule 19. See Cohn, The New 
Federal Rules of Civil Procedure, 54 Geo. L.J. 1198, 
1206-07 (1966). 


Finally, a long line of decisions settles without any ques- 
tion that the United States is not an indispensable party 
—even under the old rules of procedure—to a suit against 
a federal official for unauthorized conduct. The present 
case is a suit against the Secretary of the Interior to enjoin 
him from violating controlling provisions of law—the 
statutes, the regulations, and the Notice of Sale—and to 
require him to comply with his duties under this governing 
law. 


The Supreme Court’s decision in Work v. Louisiana, 269 
U.S. 250, 254 (1925), is directly in point and controlling 
here. The Court there held with respect to an order of 
the Secretary of the Interior alleged to be illegal: 


“Tt is clear that if this order exceeds the authority 
conferred upon the Seeretary by law and is an illegal 
act done under color of his office, he may be enjoined 
from carrying it into effect. [citations omitted] A 
suit for such purposes is not one against the United 
States, even though it still retains the legal title to 
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the lands, and it is not an indispensable party.”’ (em- 
phasis supplied) (269 U.S. at 254)" 


This court so interpreted Work in Barash v. Seaton, 103 
U.S. App. D.C. 159, 163, 256 F. 2d 714, 718 (1958), stating: 


““[Work] held that neither the United States nor 
homestead entrymen on the land were indispensable 
parties to the suit to restrain the Secretary of the 
Interior from rejecting Louisiana’s claim to the land 
‘independently of the merits otherwise, upon an un- 
authorized ruling of law....’”’ (emphasis supplied) 


Union’s reliance on Larson v. Domestic & Foreign Com- 
merce Corp., 337 U.S. 682 (1949), is totally misplaced. 
Larson simply held that a common law tort action against 
an officer of the United States for acts in his official 
capacity is a suit against the United States and, under the 
doctrine of sovereign immunity, cannot be maintained un- 
less there is an allegation that the officer has acted un- 
constitutionally or in excess of his statutory authority. 
The Court’s specific holding was: 


‘*We hold that if the actions of an officer do not con- 
flict with the terms of his valid statutory authority, 
then they are the actions of the sovereign, whether or 
not they are tortious under general law, if they would 
be regarded as the actions of a private principal under 
the normal rules of agency.’’ 337 US. at 695. 


In the present case, Appellees have alleged—and proved 
—that Appellant Udall’s acts conflict with his statutory 
authority under the Outer Continental Shelf Lands Act, 
the applicable regulations pursuant to this statute, which 
have the force of statutory law, and the Notice of Sale. 


14 Aceord: Land v. Dollar, 220 U.S. 731, 736 (1947); Lane v. Watts, 234 
U.S. 525 (1914); Santa Fe Pac. R.R. Co. v. Lane, 244 U.S. 492 (1917); 
Tdall v. States of Wisconsin, Colorado & Minnesota, 113 U.S. App. D.C. 
183, 185-186, 206 F.2d 790, 792-793 (1962), cert. den., 371 U.S. 969; Clacka- 
mas County, Oregon v. McKay, 108 U.S. App. D.C. 94, 219 F.2d 479 (1954), 
vacated as moot, 249 U.S. 909 (1955). 
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Appellees’ suit is within the precise category recognized 
by the Court in Larson, in which the doctrines of sovereign 
immunity and indispensability have no place: 


“TW]here the officer’s powers are limited by statute, 
his actions beyond those limitations are considered in- 
dividual and not sovereign actions. The officer is not 
doing the business which the sovereign has empowered 
him to do or he is doing it in a way which the sovereign 
has forbidden. His actions are ultra vires his authority 
and therefore may be made the object of specific re- 
lief.”’ Id., at 689. 


The Supreme Court firmly established in Land v. Dollar, 
330 U.S. 731, 736 (1947) that: 


“‘TAJn agent or officer of the United States who acts 
beyond his authority is answerable for his actions.”’ 


15 This principle of Land v. Dollar was in no way modified by Larson, 
which cited Land approvingly at several points. See 337 U.S. at 685, n. 3; 
id., at 690, n. 10; td., at 702, n. 26. 


It should also be noted that the United States was not deemed to be an 
indispensable party cither in McKay v. Wahlenmaicr, 96 App. D.C. 313, 226 
F.2d 35 (1955), or in Udall v. Tallman, 380 U.S. 1 (1965). although both 
were actions to compel the Sceretary to issue a lease to plaintiff. 
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CONCLUSION 


For the reasons stated, the judgment of the District Court 
should be affirmed. 


Respectfully submitted, 
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APPENDIX 


Statute and Regulations 


A. Outer Continental Shelf Lands Act, Section 8(a), 
67 Stat. 468, 43 U.S.C. § 1337: 


“Sec. 8. Leastnc or OuTeR ConTINENTAL SHELF.— 
(a) In order to meet the urgent need for further ex- 
ploration and development of the oil and gas deposits 
of the submerged lands of the outer Continental Shelf, 
the Secretary is authorized to grant to the highest 
responsible qualified bidder by competitive bidding 
under regulations promulgated in advance, oil and 
gas leases on submerged lands of the outer Conti- 
nental Shelf which are not covered by leases meeting 
the requirements of subsection (a) of section 6 of this 
Act. The bidding shall be (1) by sealed bids, and (2) 
at the discretion of the Secretary, on the basis of a 
cash bonus with a royalty fixed by the Secretary at 
not less than 1214 per centum in amount or value of 
the production saved, removed or sold, or on the basis 
of royalty, but at not less than the per centum above 


mentioned, with a cash bonus fixed by the Secretary.” 


B. Regulations of the Department of the Interior re- 
lating to the ‘‘Issuance of Leases’? on the Outer Conti- 
nental Shelf, 43 C.F.R. 3382: 


“‘Subpart 3382—Issuance of Leases 
§ 3382.1 Kind and term. 


In accordance with the provisions of section S of 
the act, all leases will be issued competitively upon 
the Department’s motion or upon a request deserib- 
ing the area and expressing an interest in leasing 
a unit or units addressed to the Director, Bureau of 
Land Management, Washington 25, D. C., hereinafter 
referred to as the Director, with a copy to the oil and 
gas supervisor. From time to time the Director may 
issue calls for the submission of requests for oil and 
gas or other mineral lease offerings in specified areas. 
Leases will be awarded to the highest qualified bidder 
on the basis specified in the notice of lease offer. All 
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oil and gas leases shall be for a term of 5 years and 
so long thereafter as oil or gas may be produced from 
the leased area in paying quantities or drilling or well 
reworking operations, as approved by the Secretary, 
are conducted therein. All sulphur leases shall be for 
a term of 10 years and so long thereafter as sulphur 
may be produced from the leased area in paying quan- 
tities or drilling, well reworking, plant construction, 
or other operations for the production of sulphur, as 
approved by the Secretary, are conducted thereon. 
Other mineral leases shall be for such terms as may 
be prescribed by the Secretary at the time of offering 
the leases. 


$ 3382.2 Extension of leases by drilling or well re- 
working operations. 


(a) The Secretary shall be deemed to have ap- 
proved, within the meaning of section 8(b)(2) of the 
Outer Continental Shelf Lands Act, drilling or well 
reworking operations, conducted on the leased area 
in the following instances: 


(i) If, after discovery of oil or gas in paying quan- 
tities has been made on the leasehold, and within 90 
days prior to expiration of the five-year term or any 
extension thereof, or thereafter, the production there- 
of shall cease at any time, or from time to time, from 
any cause and production is restored or drilling or 
well reworking operations are commenced within 90 
days thereafter, and such drilling or well reworking 
operations (whether on the same or different wells) 
are prosecuted diligently until production is restored 
in paying quantities. 


(2) If, within 90 days prior to expiration of the 
five-year term or any extension thereof, or thereafter, 
at any time, or from time to time, lessee is engaged 
in drilling or well reworking operations on the lease- 
hold and there is no well on the leasehold capable of 
producing in paying quantities and the lessee dili- 
gently prosecutes such operations (whether on the 
same or different wells) with no cessation of more 
than 90 days. 
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(b) The Secretary may approve such other opera- 
tions for drilling or reworking upon application of 
lessee. 


(c) Nothing in this section obviates the necessity 
of obtaining the Oil and Gas Supervisor’s approval of 
a plan or notice of intention to drill or of complying 
with the other provisions of 30 CFR Part 250. 


$ 3382.3 Notice of lease offer. 


Notice of the offer of lands for lease will be given 
by publication at the expense of the United States in 
the FeperaL Recisrer, as the official publication, and 
in such other publications as may be authorized and 
the first publication shall be at least 30 days prior 
to the date of sale. The notice will set the place, date, 
and hour at which the bids will be opened. All sealed 
bids in response to any such notice must be filed at 
the place, and prior to the time set for opening bids. 
The notice may contain special conditions which will 
become part of the lease to be issued. 


$ 3382.4 What must accompany bids. 


(a) A separate bid must be submitted for each lease 
unit described in the notice of lease offer. A bid may 
not be submitted for less than an entire unit. Each 
bidder must submit with his bid a certified or cashier's 
check or bank draft on a solvent bank, or a money 
order or cash, for one-fifth of the amount of the cash 
bonus. If the bidder is an individual, he must submit 
with his bid a statement of his citizenship. If the 
bidder is an association (including a partnership), the 
bid shall be accompanied also by a certified copy 
of the articles of association or appropriate reference 
to the record of the Bureau of Land Management in 
which such a copy has already been filed, with a state- 
ment as to any subsequent amendments. If the bidder 
is a corporation, the following additional information 
shall be submitted with the bid. 


(1) A certified copy of the articles of incorporation 
and a copy either of the minutes of the meeting of the 
board of directors or of the by-laws indicating that 
the person signing the bid has authority to do so, 
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or, in lieu of such a copy, a certificate by the secretary 
or the assistant secretary of the corporation to that 
effect. over the corporate seal or appropriate reference 
to the record of the Bureau of Land Management in 
connection with which such articles and authority have 
been previously furnished. 


(b) All bidders are warned against violation of the 
provisions of Title 18 U.S.C. section 1860, prohibiting 
unlawful combination or intimidation of bidders. 


$ 3382.5 Award of lease. 


Following the public opening of the sealed bids as 
provided for in the notice of lease offer, the authorized 
officer, subject to his right to reject any and all bids 
will award the lease to the successful bidder. In the 
event the highest bids are tie bids, tie bidders may 
file with the Director within 15 days after notification 
an agreement to accept the lease jointly, otherwise 
all bids will be rejected. If the authorized officer fails 
to accept the highest bid for a lease within 30 days 
after the date on which the bids are opened, all bids 
for such lease will be considered rejected. Notice of 
his action will be transmitted promptly to the several 
bidders. If the lease is awarded, three copies of the 
lease will be sent to the successful bidder and he will 
be required within 30 days from his receipt thereof 
to execute them, pay the first year’s rental, the balance 
of the bonus bid, and file a bond as required in § 3384.1. 
Deposits on rejected bids will be returned. If the 
successful bidder fails to execute the lease or other- 
wise comply with the applicable regulations, his de- 
posit will be forfeited and disposed of as other re- 
ceipts under the act. If before the lease is executed 
on behalf of the United States the land is withdrawn 
or restricted from leasing, all payments made by the 
bidder will be refunded. If the awarded lease is 
executed by an agent acting in behalf of the bidder, 
the lease must be accompanied by evidence that the 
bidder authorized the agent to execute the lease. When 
the three copies of the lease are executed by the suc- 
cessful bidder and returned to the authorized officer, 
the lease will be executed on behalf of the United 
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States, and one fully executed copy will be mailed to 
the successful bidder. 


§ 3382.6 Form. 


Oil and gas leases and leases for sulphur will be 
issued on forms approved by the Director. Other 
mineral leases will be issued on such forms as may 
be prescribed by the Secretary. 


§ 3382.7 Dating of leases. 


All leases issued under the regulations in this part 
will be dated and become effective as of the first day 
of the month following the date the leases are signed 
on behalf of the lessor, except that, when prior written 
request is made, a lease may be dated and become effec- 
tive as of the first day of the month within which 
it is so signed.”’ 


C. Department of the Interior Order No. 575, October 
13, 1954, 19 Fed. Reg. 6720: 


‘(DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
{Order No. 575] 

MANAGER, OUTER CoNTINENTAL SHELF OFFICE 
DELEGATION oF AuTHORITY Wirm REsPEcT 
To MINERAL LEASES 


Ocroser 13, 1954. 


Pursuant to the authority contained in Order No. 
2583 of the Secretary of the Interior, as amended Sep- 
tember 17, 1954, the Manager, Outer Continental Shelf 
Office is authorized to take all actions in conection 
with the following: 


1. Mineral leases of submerged lands of the Outer 
Continental Shelf. (a) The making of determinations 
respecting the compliance or noncompliance of mineral 
leases issued by a State with the requirements of sec- 
tion 8 of the Outer Continental Shelf Lands Act (67 
Stat. 462: 43 U.S.C. 1331 et seq.): Provided, That 


6a 


such determinations shall be submitted to the Solicitor 
for concurrence. 


(b) Mineral leases pursuant to the act of August 
7, 1953 (67 Stat. 462; 43 U.S.C. 1331 et seq.), and the 
regulations under 43 CFR Part 201. 


Epwarp WOoozLeEy, 
Director. 


[F. R. Doe. 54-8176; Filed, Oct. 18, 1954; 
8:45 a.m.]”’ 


D. G.A.O., General Accounting Office Policy and Proce- 
dures Manual for Guidance of Federal Agencies, Title 7, 
Fiscal Procedures, Section 12, pp. 7-28, 7-29 (10/1/1967) : 


“Section 12—Deposir anp DocuUMENTATION 
or COLLECTIONS 


* ® ° 


12.2 Deposit Requirements 


All collections received by agencies and accountable 
officers shall, insofar as possible, be deposited daily 
with an authorized depositary—except checks and 
money orders received as bid deposits, which will be 
returned uncashed to the unsuccessful bidders. Col- 
lections shall be deposited in accordance with the pro- 
cedures prescribed in regulations of the Treasury 
Department. Collections which, at the time received, 
cannot be definitely identified for credit to the proper 
account shall be deposited to the credit of the agencies’ 
deposit fund suspense accounts until such time as the 
collections can be identified.” 
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ARGUMENT | 
I 

| 
THE DECISION OF THE SECRETARY THAT UNION'S 


BID WAS VALID WAS REASONABLE AND MAY | 
NOT BE SET ASIDE BY THE COURTS 


In our opening brief we stated that ehelecestion was 
"whether there was a reasonable basis for the Secretary's de- 
termination that there was sufficient compliance with his 
regulations" (Br. 10). Superior apparently disagrees. They 


assert that the issue is "whether the regulations were complied 


with" (Br. 32). The Supreme Court established that the test 
| 


to be applied by a court is not what the court might think 


=% = 


de novo as to compliance, but whether there is a reasonable 


basis for the Secretary's determination of compliance with his 


regulations. Udall v. Tallman, 380 U.S. 1 (1965). As this 
Court only this year held in Udall v. Oelschlaeger, U.S.App. 


D.C. __, 389 F.2d 974, 976 (1968), cert. den., 392 U.S. 909: 


The central issue is that of the ration- 
ality of the construction placed by the Inte- 
rior Department upon its own order. We must 
of necessity approach that issue in an acute 
consciousness of the Supreme Court's recent 
reminder of the deference due the Secretary's 
reading of his own words. Udall v. Tallman, 
380 U.S. 1, 85 S.Ct. 792, 13 L.Ed.2d 616 (1965). 
Although one may wonder on occasion whether 
that doctrine encourages the kind of careful 
draftsmanship which might obtain in its absence, 
it does serve other important public purposes. 
In any event, it is, as we recently said in 
Robertson v. Udall, 121 U.S.App.D.C. 218, 221, 
349 F.2d 195, 198 (1965), "tolur duty to defer 
to the Secretary's interpretation of his own 
regulations, so long as that interpretation is 
not plainly beyond the bounds of reason or au- 
thority, is well-defined. * * *" See also 
Duesing v. Udall, 121 U.S.App.D.C. 370, 374, 
350 F.2d 748, 752, cert. denied, 383 U.S. 912, 
86 S.Ct. 888, 15 L.Ed.2d 667 (1965). 


Nowhere does Superior attack the reasonableness of the Secre- 
tary's interpretation of his regulation. 

Indeed in attacking the Secretary's determination as 
a de novo matter, Superior asserts throughout its brief (Br. 4, 

16, 20-24) that the regulations plainly require that each bid be 
signed. The contention is not so. 

The use of the form bid was not required at penalty of 
invalidation—it was only requested. (33Fed. Reg. 4478, JA 14-15.) 
The only reference to signature is contained in 43 C.F.R. sec. 
3382.4(a)(1) (Udall Br. 3), which requires that acorporate bidder fur- 
nish evidence "that the person signing the bid has authority to do so***," 
Since the regulations have no specific requirement for signature, 
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the Secretary in the final analysis must determine ether the 
offer to lease has been properly executed. In this case he has 
determined that the properly executed letter which incorporated 
by reference the bid form together with the appropriate deposit, 
constituted a proper and binding offer to lease. 
Superior has ignored the Comptroller General decisions 
relied on by the Secretary (JA 192) which, as here, involved 


supporting documentation, and relies on other Comptroller Gen- 


eral decisions where no supporting documents or other evidence 
manifesting an intent to be bound were involved (Br. 23). The 


Secretary's determination and the Comptroller General decisions 


he relied on are simply applications of ordinary principles of 
| 


contract law. Girard Insurance Company v. Cooper, 162 U.S. 529, 
543 (1896); Commercial Standard Ins. Co. v. Garrett, 70 F.2d 
969, 974 (C.A. 10, 1934); Woodbury v. United States, 192 F.Supp. 
924, 935 (D. Ore. 1961), aff'd, 313 F.2d 291 (C.A. 9, 1963); 
Hillcrest Inv. Co. v. United States, 55 F.Supp. M47, 149 (W.D. 
Mo. 1944), aff'd, 147 F.2d 194 (C.A. 8, 1945). | 

Accordingly, we submit that the Secretary's determina- 
tion upholding the validity of the bid was reasonable. 

Il 
THE DISTRICT COURT EXCEEDED ITS AUTHORITY) 


IN DIRECTING THE SECRETARY TO 
ISSUE THE LEASE TO SUPERIOR 


| 
Even if we assume, as Superior asserts without support 
(Br. 4, 47), that the transactions leading to the Secretary's 


decision in this case were a series of mistakes, the order of 
| 
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the district court directing issuance of a lease to Superior 
would be unjustified and an arrogation of agency power to it- 
self. As we pointed out in an opening brief, until the actual 
issuance of a lease under the Outer Continental Shelf Lands 
Act, 67 Stat. 462, 43 U.S.C. 1331 et seq. the Secretary retains 
the right not to issue a lease. Thus, 43 U.S.C. sec. 1337 
merely "authorizes" him to issue leases under the proper cir- 
cumstances, it does not "direct" him to do so. Acting pursuant 
to his authorization, the Secretary by the notice (33 Fed. Reg. 
4477) (JA 14) and the regulation (43 C.F.R. 3382.5) (Udall Br. 


3-4) expressly reserved the right to reject any and all bids 


at any time prior to issuance of a lease. Consequently, the 
Secretary of the Interior has absolute discretion whether to 
issue a lease and the order of the district court directing 
the Secretary to issue to Superior is clearly void. Warner 
Valley Stock Company v. Smith, 165 U.S. 28, 33 (1897); Wilbur 
v. United States, 281 U.S. 206, 219 (1930); United States v. 
Wilbur, 283 U.S. 414, 420 (1931); Panama Canal Co. v. Grace Line 
Inc., 356 U.S. 309, 318 (1958). In Prairie Band of Pottawatomie 
Tribe of Indians v. Udall, 355 F.2d 364, 367 (C.A. 10, 1966), 
the court stated: 
Historically, mandamus is an extra- 
ordinary remedial process awarded only in 
the exercise of sound judicial discretion. 


Before such a writ may issue, it must ap- 
pear that the claim is clear and certain 
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and the duty of the officer involved must | 

be ministerial, plenty: defined, and per- 

emptory. * * * The duty sought. to be ex-| 

ercised must be a positive command and so 

plainly prescribed as to be free from doubt. 

In short, until the Secretary of the Interior actually 
grants a lease, no one can acquire any rights in any area for 
leasing, including the subject Tract 228. Anda mere offer, 


such as Superior's or even Union's, until accepted, creates no 


| 
vested rights. Goldberg v. Daniels, 231 U.S. 218 (1913); Friend 


v. Lee, 95 U.S.App.D.C.224, 221 F.2d 96, 100 (1955); Fulton Iron 
| 


Co. v. Larson, 84 U.S.App.D.C. 39, 171 F.2d 994, 997 (1948), cert. 


den., 336 U.S. 903; Walter P. Villere Co. v. Blinn, 156 F.2d 914, 


916 (C.A. 5, 1946); United States v. Gray Line Water Tours of 
Charleston, 311 F.2d 779, 782 (C.A. 4, 1962). 
From the foregoing it is apparent that Superior’ s 


reliance on McKay v. Wahlenmaier, 96 U.S.App.D.C. 313, 226 F.2d 
35 (1955) (Br. 30, 49, 50, 56) is misplaced. Wahlenmaier dealt 
with Sec. 17 of the Mineral Leasing Act, 30 U.S.C. sec. 226, 
concerning noncompetitive leasing and providing that "the first 
person making application for the lease who is qualified to hold 
a lease * * * shall be entitled to a lease * * *" [emphasis 
supplied]. Wahlenmaier held that language required the Secre- 
tary to issue the lease to the first qualified applicant once 
he decided to lease at all. Involved here is “competitive 
leasing with no direction to lease under any circumstances. 
Even though in our view the Secretary need not soolas reason 
for rejecting a bid, we have shown in our opening brief that 


inadequacy would be a very good reason for rejection (Udall Br. 
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pp. 12-14). Superior (Br. 50) objects to our suggestion that 
the fact that Superior's bid was $2,000,000 less than Union's, 
might, in the Secretary's view, make it inadequate. It is, of 
course, true that the Secretary has not finally determined the 
adequacy of any bid because he has been prevented from doing 
so by the injunction in this case. Certainly, he is entitled 
to make this determination and the district court has no au- 
thority to make it for him. 
Til 
NO ACTION BY THE LOCAL MANAGER INCLUDING 
DEPOSITING SUPERIOR'S CHECK IN A SUSPENSE 
ACCOUNT COULD CONSTITUTE A FINAL 
ACCEPTANCE OF SUPERIOR'S BID 
It is apparent that the entire basis of Superior's claim 


in this litigation is its repeated assertions that the action of 


the Local Manager, particularly his cashing and depositing 


Superior's check, was binding on the Secretary of the Interior 


and indeed the United States, and created a vested right in 
Tract 228. Plainly, there is no warrant for this assertion. 

The law is quite clear that, even when a subordinate 
has been delegated the authority to take "all" action in regard 
to a specific function, such delegation does not preclude the 
head of the agency or department from exercising supervisory 
control on his own motion. Knight v- U-S Land Association, 142 
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U.S. 161, 181 (1891); Orchard v. Alexander, 157 U.S. 372, 381-382 
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(1895); Boesche v. Udall, 373 U.S. 472, 476-479 (1963); Morrow v. 
Clayton, 326 F.2d 36, 45-46 (C.A. 10, 1963). Congress has 
specifically charged the Secretary of the Interior with the 
supervision of public business relating to the Bureau of Land 
Management (43 U.S.C. sec. 1457). The Secretary hag expressly 
reserved the right to exercise all the power conferred upon him 
by law in regulating the Bureau of Land Management (43 C.F.R. 
sec. 1840.0-9(d)). And the Secretary's decisions show that he 
exercises this right whenever the merits of a case $0 warrant. 
United States v. Sherman, 73 I.D. 386 (Dec. 30, 1966); Public 
Service Company of New Mexico, 71 I.D. 427 (Nov. 10, 1964); 
United States v. M. V. Browning, Administrator, 68 I.D. 183 
(July 6, 1961). 


It is enough to say of Superior's assertion (Br. 47- 


48) that "the Secretary cannot invoke the 'alleged' mistake of 
his subordinate against an innocent third party," that we have 
never alleged the check was cashed by mistake. The "mistake" 
which the Secretary sought to correct was the Local Manager's 
position that Union's bid was unacceptable. Within) the frame- 
work of his authority the Local Manager routinely deposited 
Superior's check in the Agency's suspense account because the 


Secretary had assumed jurisdiction and checks to be) held for an 
appreciable period were customarily so treated. To assume as 
does Superior, that cashing an offeror's check constitutes 
acceptance resulting in a binding contract, ignores the 
principle that only the Secretary once he assumed jurisdiction 
can accept the offer. Here he very specifically rejected it. 


ea 


Moreover, the fact that the Local Manager cashed the check by 


depositing it in a suspense account rather than in an earning 


account, shows that even he did not regard the cashing of the 


check as a definitive action. As this Court recently held in 


Udall v. Oelschlaeger, supra, at p. 977: 


Apart from the general rule that the 
Government is never disabled from protect- 
ing the public interest by reason of the 
past mistakes of its agents (see Utah Power 
and Light Co. v. United States, 243 U.S. 
389, 37 S.Ct. 387, 61 L.Ed. 791 (1916)), we 
do not think a true estoppel is to be found 
in this record. * * * 


CONCLUSION 
For the foregoing reasons, we submit the order of the 
district court should be reversed. 


Respectfully submitted, 


CLYDE O. MARTZ, 
Assistant Attorney General. 
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ARGUMENT 


May it Please the Court: 
| 


| 
The Court's indulgence is requested for this 
1 
brief rebuttal of the main thrust of Superior's agruments. 


-A- i 


Superior states at page 24 of its brief, 
"The question presented in this case 
is a question of law, namely whether 
an unsigned bid is valid. The claim 
that extraneous documents can be 
utilized raises a related question 
of law." 
While it has to be agreed that those are issues 
in this case, neither is the initial issue. The initial 
| 
| 
issue is whether the facts of this case require judicial 
deference to the Secretary of the Interior's determination 
that the actions of Union, taken as a whole, constituted 


substantial compliance with his regulations. 


He interpreted his regulations as requiring a 
| 


signing sufficient to bind the bidder. He found such 
| 
signing in Union's letter of transmittal. And under the 


| 
authorities cited in the Secretary of the Interior's brief 
| 
at pages 10 and ll, judicial deference is due this finding. 
ae Ae Ee ea 
| 
i | 
Consistently with the practice employed in the original 
brief of Union Oil Company of California, defendant- 
intervenor below and appellant here, that company will be 
referred to as "Union"; The Superior Oil Company, et al., 
appellees here and plaintiffs below, will be referred to 
collectively as "Superior"; and Stewart L. Udall, Secre- 
tary of the Interior, appellant here and defendant below, 
will be referred to as the "Secretary of the Interior." 


-B- 
1.) But even if this were not true, even if the 
sole issue here was one of the law of contracts, 
Superior derives little comfort. For in substance, 
Superior admits the legality of Union's bid by making 
not one single mention of, or one single attempt to 
controvert, the fundamental law of contracts, that con- 
tracts may consist of multiple writings all of which need 


not be signed if the signed writing is either physically 


annexed to the unsigned writing, or the signed writing 
2 


refers to the unsigned writing. Nor does Superior's 
brief contain a single reference to any one of the cases 
cited in support te 

And' the reason is obvious; that proposition 
cannot be controverted. It is the law. 

And it is dispositive of this issue because here 
Union's signed letter of transmittal was both physically 


annexed to the unsigned bid and referred to that bid 


ee a 


2 
Union, Br. 11 and 12, footnotes 4, 5 and 6. 


3 

While numerous cases are cited by Superior, a detailed 
discussion of them would serve no useful purpose and it 

is submitted that it is sufficient merely to point out that 
each one involved an interpretation of a statute other than 
the Outer Continental Shelf Lands Act or interpretation of 
regulations promulgated under statutes other than the Outer 
Continental Shelf Lands Act and are therefore of little 
assistance to the Court here where the general law of con- 
tracts must prevail. 


eo nomine. Thus supplying both of the conditions | 
valid contract when either condition would have been 
sufficient. | 
Superior does make some attempt to avoid the 
force of this fundamental law of contracts by suggesting 
that since the statute requires sealed eae letter 
of transmittal cannot be considered because it was not 
sealed with the bid. But all the statute requires is that 
the bid be sealed. It was sealed. And the fact that the 
extraneous document, the letter of transmittal, eeopiying 
the want of a signature--and of course it is reiterated 
that the statute required no signature--was not sealed is 
obviously of no moment for clearly the requirement that the 
bid be sealed is solely for the purpose of secrecy so that 
the amount of the bid would, in all instances, rehain 
unknown until the official opening of the bids. 
2.) Union's letter of transmittal having supplied 
the want of a signature on its bid, Superior's s bmittal 
that the cashier's check enclosed with the bid in) the sealed 
envelope can have no significance of course is not reached. 
But it is submitted that if it were reached--if for example 
there had been no signed letter of eaten is not 
frivolous to suggest that a cashier's check bearing Union 's 


i 


4 
43 U.S.C. 1337. 


name on the face of it in the sum of $2,720,000.00, which 
was immediately negotiable can have no effect merely be- 
cause it wasn't signed by Union? It is difficult to con- 
ceive of more dramatic evidence of sincerity of purpose and 
desire to be bound than delivering what is tantamount to 
$2,720,000.00 in cash into the unfettered custody of the 
appropriate official. And it is submitted that had there 
been no letter of transmittal, that cashier's check would 
have shown sufficient and substantial compliance with the 
statute, the ‘regulations and the general law of contracts 
so as to cure the want of signature on the bid. 


Again assume there had been no letter of transmittal, 


can it seriously be thought that Union would have had any 


standing whatsoever to claim that it had not intended to 
be and was not bound although it had delivered over its 
check for $2,720,000.00? Certainly not. 

However, while these speculations suggest the 
speciousness of Superior'’s argument that Union was not 
bound, they are of course unnecessary. There is no question 
but that Union’s letter of transmittal absolutely bound 
Union under the law of contracts as fully discussed before. 
3.) Superior's continuing assertion that the Manager 
of the New Orleans Office of the Bureau of Land Management 


of the Department of the Interior "rejected" Union's bid 


| 

is purely and simply a misstatement of fact. He dia not 
reject Union's bid. Upon direct examination in response 
to the question of whether he had rejected Union's bid 

| 


he responded, 


"No, I made no formal decision rejecting 


the Union bid." (Rankin, App. 120) | 


Rejections are only made by “formal decision." This was 
established unequivocally by this colloquy Decween the 

Court and that official of the Bureau: | 

"THE COURT: Did you have authority to 

accept or reject the bid 


under your arrangement as 
agent of the government? 


A. If it please the Court -- 
THE COURT: You can answer the question. 


A. I understand I do provided 
it is by formal decision. | 


THE COURT: You mean every time you accept 
or reject a bid you get a formal 
decision? 

| 


A. Yes, sir. 


THE COURT: Every bid that is entertained? 
i 


A. Yes, sir. 
| 


THE COURT: It is not final until you get a 


formal opinion. Where does that 
come from? 


A. I sign those decisions. 
THE COURT: You sign the decisions? 
A. Yes, sir. 


THE COURT: All right." (Rankin, App. 118, 119) 


4.) Even stranger than Superior's continuing asser- 
tion that that official rejected Union's bid in the face 
of the positive evidence that he did not, is its insist- 
ence that had he done so Union would have been helpless 
and the hands of the Secretary of the Interior wouid have 
been completely tied by such an erroneous determination. 
Quite obviously of course if that position has any merit 
at all (and it has none) as to the acts of a manager of 
a local office, Superior would have absolutely no standing 
to question a decision of the Secretary of the Interior. 
-C=- 
1.} Little can be added to Union's original brief 
with respect to whether the Superior bid was accepted. 
Clearly Union's bid being valid, Union was the "highest 
responsible qualified bidder" and therefore Section 8 of 
the Outer Continental Shelf Lands Act would have made any 
attempted acceptance of the Superior bid completely and 
utterly invalid. 


2.) Indeed, however, had Union's bid not been ac- 


cepted within thirty (30) days, the bid of Superior auto- 


matically would have been rejected under the regulations. 
43 C.P.R. 3382.5 in pertinent part provides: 


"tf the authorized officer fails to 
accept the highest bid for a lease 
within 30 days after the date on which 
bids are opened, all bids for such 
lease will be considered rejected.” 


Thus the regulations deny the right to grant a 1 
to anyone other than the “highest” bidder, irrespective 
of why that bid might have been rejected. 
3.) Depositing Superior's check did not constitute 
an acceptance of Superior's bid. The check was deposited 
in a suspense account for the purpose of avoiding loss, 
or mutilation of it (Petty, App. 155, 160, 161). And the 
very authority cited by Superior to buttress its position 
that the deposit of its check constituted acceptance of 
its bid shows that here, under these circumstances, that 
result will not follow. For the Court in Automatic Reg- 
ister Co. v. Philip Hane Co., 198 F.2d 208, at page 112 
said that "...such exercise of dominion in the absence of 
other circumstances showing a contrary intention is an 
acceptance.“ (Emphasis supplied). 
4.) The cases cited by Superior in an attempted 
support of its claim to the lease involved interpretations 
of the Mineral Leasing Act of 1920 (30 U.S.C. 181, 41 Stat. 
437) or the Mineral Leasing Act for Acquired Lands (30 
U.S.C. 351, 61 Stat. 913, which by Sec. 3 cherect 
adopted the leasing provisions of the earlier Act) re- 


specting non-competitive leasing. A far different thing 


from competitive leasing under the Outer Continental 
| 


Shelf Lands Act where huge amounts are bid and leases 


| 
are awarded on the basis of amounts bid rather than 


5 
on the basis of either a lottery or "first come, first 


served" where strict adherence to form is traditional. 


And where indeed the Secretary of the Interior is re~ 
6 


quired to lease to the first qualified applicant. Of 
course, as aforesaid, under the Outer Continental Shelf 
Lands Act, it is left completely to the discretion of the 
Secretary of the Interior whether he will lease at all. 

5.) The contention of Superior that "The Secretary, 
having determined not to reject all bids, is required by 
the statute and the regulations to issue the lease to the 
highest qualified bidder. Superior is accordingly entitled 
to the lease.", (Superior, Br. 13) cannot be seriously 
entertained.’ 43 C.P.R. 3382.1 states: “Leases will be 
awarded to the highest qualified bidder on the basis specified 


ss SS —— 


5 
43 C.P.R. 3123.9(d) and (e). 


6 
Sec. 17 of that Act reads in pertinent part: 


"...When the lands to be leased are not 
within any known geological structure of 
a producing oil or gas field, the person 
first making application for the lease 
who is qualified to hold a lease under 
this Act shall be entitled to a lease of 
such lands without competitive bidding.” 
(Emphasis supplied). 


And even so, in Duesing v. Udall, 121 U.S. App. D.C. 370, 
350 Pc2dd 748 (1965), Cert. den. 383 U.S. 912, the Secretary's 
refusal to issue a lease to such an applicant was upheld. 


| 
in the notice of lease offer.” The notice of sale 


| 
(Plaintiff's Exhibit I, Appendix 14) provides, "The 


U. S. Government reserves the right to reject any and 
all bids even though the bid may exceed the “ok 

referred to previously." The foregoing language 
sistent with that found in 43 C.F.R., Sec. 3382.5 
"Following the public opening of the sealed pids as pro- 


vided for in the notice of lease offer, the authorized 


| 
officer, subject to the right to reject any and /all bids, 


will award the lease to the successful bidder." | (Emphasis 
supplied). The foregoing language makes it absolutely 
clear that it was the intention to reserve the right to 
withhold land from leasing altogether or at any stage in 
the proceedings, until a lease is actually signed, to 
reject any,not merely all bids, but any and all bids ona 
tract. The rejection of the bid of Superior by Mr. John 


Rankin at the direction of the Secretary without question 


extinguished any right Superior may have had to Tract 228. 
Of course, for the many reasons stated before, Superior 
had no such rights. 
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Finally, Superior's submission that Union's asser- 
tion of the indispensability of the Untied Stat 


patently frivolous" (Superior, Br. 37) is incor 


really what is involved here is sovereign immunity. 

And the assertion of sovereign immunity can hardly be 
termed frivolous. 

1.) It can not be waived by anybody other than the 
sovereign and the sovereign is not a party to this suit. 
2.) Thus, even if sovereign immunity could be waived 
impliedly (which is denied), it cannot be waived by the 
Secretary of the Interior. 

3.) This issue is not one of interpretation of the 


Federal Rules of Civil Procedure; this is an issue of the 


immunity of the sovereign. Indeed it goes beyond that for 


here what is sought is to transfer to private hands the 
lands of the sovereign and no attempt whatsoever has been 
made to join that sovereign. 
4.) It is submitted that this fundamental issue of the 
indispensability of the sovereign may be raised by anyone 
in the suit and indeed the Court could raise the issue ex 
proprio motu. 
CONCLUSION 

But really there is nothing in Superior's brief 
unanswered by the concluding paragraph of Union's original 
brief (pages 21 and 22) to this effect: 

"It is submitted that the foregoing dis- 

cussions show the United States to be an 


indispensable party and show that Superior 
has no legal standing to demand a lease 


from the Secretary of the Interior. But 

of course Union's prime submission and one 
that lays all other matters to rest is that 
it unquestionably is entitled to be awarded 
the lease by virtue of its accompanying its 
bid, although unsigned, by its check in the 
sum of $2,720,000.00 enclosed within the 
sealed bid which itself was annexed to a 
letter of transmittal upon Union's letterhead 
actually signed by Union's Agent and Attorney 
in Fact authorized to make valid and binding 
bids in behalf of Union, and which letter of 
transmittal expressly referred, eo nomine, to 
the bid." 


| 
Respectfully submitted, 


E.W. COLE 
Washington, D. C. 


Louisiana 
| 
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REPLY BRIEF FOR APPELLANT 
UNION OIL COMPANY OF CALIFORNIA 


ARGUMENT 
May It Please the Court: 


The Court’s indulgence is requested for this brief re- 
buttal of the main thrust of Superior’s’ arguments. 


1 Consistently with the practice employed in the original brief of Union Oil 
Company of California, defendant-intervenor below and appellant here, that 
company will be referred to as ‘‘Union’’; The Superior Oil Company, et al., 
appellees here and plaintiffs below, will be referred to collectively as ‘‘Su- 
perior’’; and Stewart L. Udall, Secretary of the Interior, appellant here and 
defendant below, will be referred to as the ‘‘Seeretary of the Interior.”’ 


D) 
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—\= 
Superior states at page 24 of its brief, 


‘The question presented in this case is a question of 
law, namely whether an unsigned bid is valid. The 
claim that extraneous documents can be utilized raises 
a related question of law.”’ 


While it has to be agreed that those are issues in this 
case, neither is the initial issue. The initial issue is whether 
the facts of this case require judicial deference to the Sec- 
retary of the Interior’s determination that the actions of 
Union, taken as a whole, constituted substantial compliance 
with his regulations. 

He interpreted his regulations as requiring a signing 
sufficient to bind the bidder. He found such signing in 
Union’s letter of transmittal. And under the authorities 
cited in the Secretary of the Interior’s brief at pages 10 
and 11, judicial deference is due this finding. 

—B— 

1.) But even if this were not true, even if the sole issue 
here was one of the law of contracts, Superior derives little 
comfort. For in substance, Superior admits the legality 
of Union’s bid by making not one single mention of, or 
one single attempt to controvert, the fundamental law of 
contracts, that contracts may consist of multiple writings 
all of which need not be signed if the signed writing is 
either physically annexed to the unsigned writing, or the 
signed writing refers to the unsigned writing.? Nor does 
Superior’s brief contain a single reference to any one of 
the cases cited in support thereof.* 


2Union, Br. 11 and 12, footnotes 4, 5 and 6. 


3 While numerous cases are cited by Superior, a detailed discussion of them 
would serve no useful purpose and it is submitted that it is sufficient merely 
to point out that each one involved an interpretation of a statute other than 
the Outer Continental Shelf Lands Act or interpretation of regulations promul- 
gated under statutes other than the Outer Continental Shelf Lands Act and 
are therfeore of little assistance to the Court here where the general law of 
contracts must prevail. 
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And the reason is obvious; that proposition cannot be 
controverted. It is the law. 


And it is dispositive of this issue because here Union’s 
signed letter of transmittal was both physically annexed to 
the unsigned bid and referred to that bid eo nomine. Thus 
supplying both of the conditions for a valid contract when 
either condition would have been sufficient. 


Superior does make some attempt to avoid the force of 
this fundamental law of contracts by suggesting that since 
the statute requires sealed bids,‘ the letter of transmittal 
cannot be considered because it was not sealed with the bid. 
But all the statute requires is that the bid be sealed. It was 
sealed. And the fact that the extraneous document, the 
letter of transmittal, supplying the want of a signature— 
and, of course, it is reiterated that the statute required no 
signature—was not sealed is obviously of no moment for 
clearly the requirement that the bid be sealed is solely for 
the purpose of secrecy so that the amount of the bid would, 


in all instances, remain unknown until the official opening 
of the bids. 


2.) Union’s letter of transmittal having supplied the 
want of a signature on its bid, Superior’s submittal that 
the cashier’s check enclosed with the bic in the sealed 
envelope can have no significance, of course, is not reached. 
But it is submitted that if it were reached—if for example 
there had been no signed letter of transmittal—is it not 
frivolous to suggest that a cashier’s check bearing Union’s 
name on the face of it in the sum of $2,720,000.00, which 
was immediately negotiable can have no effect merely be- 
cause it wasn’t signed by Union? It is difficult to conceive 
of more dramatic evidence of sincerity of purpose and 
desire to be bound than delivering what is tantamount to 
$2,720,000.00 in cash into the unfettered custody of the ap- 
propriate official. And it is submitted that had there been 


443 U.S.C. 1337. 
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no letter of transmittal, that cashier’s check would have 
shown sufficient and substantial compliance with the statute, 
the regulations and the general law of contracts so as to 
cure the want of signature on the bid. 


Again assume there had been no letter of transmittal, 
can it seriously be thought that Union would have had any 
standing whatsoever to claim that it had not intended to 
be and was not bound although it had delivered over its 
check for $2,720,000.00? Certainly not. 


However, while these speculations suggest the specious- 
ness of Superior’s argument that Union was not bound, 
they are of course unnecessary. There is no question but 
that Union’s letter of transmittal absolutely bound Union 
under the law of contracts as fully discussed before. 


3.) Superior’s continuing assertion that the Manager of 
the New Orleans Office of the Burea of Land Management 
of the Department of the Interior ‘‘rejected’’ Union’s bid 
is purely and simply a misstatement of fact. He did not 
reject Union’s bid. Upon direct examination in response 
to the question of whether he had rejected Union’s bid he 
replied: 


‘No, I made no formal decision rejecting the Union 
bid.”? (Rankin, App. 120). 


Rejections are only made by ‘‘formal decision.’’ This was 
established unequivocally by this colloquy between the 
Court and that official of the Bureau: 


“‘Tae Court: Did you have authority to accept or 
reject the bid under your arrangement as agent of the 
government? 

A. If it please the Court— 

Tue Cover: You can answer the question. : 

A. I understand I do provided it is by formal de- 
cision. 

Tue Court: You mean every time you accept or re- 
ject a bid you get a formal decision? 

A. Yes, sir. 


) 

Tux Court: Every bid that is entertained? 

A. Yes, sir. 

Tus Court: It is not final until you get a formal 
opinion. Where does that come from? 

A. I sign those decisions. 

Tue Covet: You sign the decisions? 

A. Yes, sir. 

Tug Cover: All right.’? (Rankin, App. 118, 119) 


4.) Even stranger than Superior’s continuing assertion 
that that official rejected Union’s bid in the face of the 
positive evidence that he did not, is its insistence that had 
he done so Union would have been helpless and the hands 
of the Secretary of the Interior would have been com- 
pletely tied by such an erroneous determination. Quite 
obviously, of course, if that position has any merit at all 
(and it has none) as to the acts of a manager of a local 
office, Superior would have absolutely no standing to ques- 
tion a decision of the Secretary of the Interior. 


=< 


1.) Little can be added to Union’s original brief with 
respect to whether the Superior bid was accepted. Clearly 
Union’s bid being valid, Union was the ‘‘highest responsible 
qualified bidder”’ and therefore Section 8 of the Outer Con- 
tinental Shelf Lands Act would have made any attempted 
acceptance of the Superior bid completely and utterly 
invalid. 


2.) Indeed, however, had Union’s bid not been accepted 
within thirty (30) days, the bid of Superior automatically 
would have been rejected under the regulations. 43 C.F.R. 
3382.5 in pertinent part provides: 


“If the authorized officer fails to accept the highest bid 
for a lease within 30 days after the date on which bids 
are opened, all bids for such lease will be considered 
rejected.’’ 
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Thus the regulations deny the right to grant a lease to 
anyone other than the ‘‘highest’’ bidder, irrespective of 
why that bid might have been rejected. 


3.) Depositing Superior’s check did not constitute an 
acceptance of Superior’s bid. The check was deposited in 
a suspense account for the purpose of avoiding loss, or 
mutilation of it (Petty, App. 155, 160, 161). And the very 
authority cited by Superior to buttress its position that 
the deposit of its check constituted acceptance of its bid 
shows that here, under these circumstances, that result will 
not follow. For the Court in Automatic Register Co. v. 
Philip Hane Co., 198 F.2d 208, at page 112 said that ‘‘.. . 
such exercise of dominion in the absence of other circum- 
stances showing a contrary intention is an acceptance.”’ 
(Emphasis supplied). 


4.) The cases cited by Superior in an attempted support 
of its claim to the lease involved interpretations of the 
Mineral Leasing Act of 1920 (30 U.S.C. 181, 41 Stat. 437) 


or the Mineral Leasing Act for Acquired Lands (30 U.S.C. 
351, 61 Stat. 913, which by Sec. 3 thereof, adopted the leas- 
ing provisions of the earlier Act) respecting non-competi- 
tive leasing. A far different thing from competitive leasing 
under the Outer Continental Shelf Lands Act where huge 
amounts are bid and leases are awarded on the basis of 
amounts bid rather than on the basis of either a lottery* 
or “‘first come, first served’? where strict adherence to form 
is traditional. And where indeed the Secretary of the In- 
terior is required* to lease to the first qualified applicant. 


542 C.F.R. 3123.9(d) and (e). 
4 See. 17 of that Act reads in pertinent part: 


‘6, . , When the lands to be leased are not within any known geologicaD 
structure of a producing oil or gas field, the person first making appli- 
eation for the lease who is qualified to hold a lease under this Act shall 
be entitled to a lease of such lands without competitive bidding.’’ (Em- 
phasis supplied). 


And even 40, in Duesing v. Udall, 121 U.S. App. D.C. 370, 350 F.2d 748 
(1965), Cert. den. 283 U.S. 912, the Secretary’s refusal to issue a lease to 
such an applicant was upheld. 


° 
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Of course, as aforesaid, under the Outer Continental Shelf 
Lands Act, it is left completely to the discretion of the Sec- 
retary of the Interior whether he will lease at all. 


5.) The contention of Superior that ‘‘The Secretary, 
having determined not to reject all bids, is required by the 
statute and the regulations to issue the lease to the highest 
qualified bidder. Superior is accordingly entitled to the 
lease.”’, (Superior, Br. 13) cannot be seriously entertained. 
43 C.F.R. 3382.1 states: ‘‘Leases will be awarded to the 
highest qualified bidder on the basis specified in the notice 
of lease offer.’? The notice of sale (Plaintiff’s Exhibit I, 
Appendix 14) provides, ‘‘The U.S. Government reserves 
the right to reject any and all bids even though the bid 
may exceed the minimum referred to previously.’’ (Em- 
phasis supplied). The foregoing language is consistent with 
that found in 43 C.F.R., Sec. 3382.5 stating: ‘Following the 
public opening of the sealed bids as provided for in the 
notice of lease offer, the authorized officer, subject to the 
right to reject any and all bids, will award the lease to the 
successful bidder.”? (Emphasis supplied). The foregoing 
language makes it absolutely clear that it was the intention 
to reserve the right to withhold land from leasing altogether 
or at any stage in the proceedings, until a lease is actually 
signed, to reject any, not merely all bids, but any and all bids 
onatract. The rejection of the bid of Superior by Mr. John 
Rankin at the direction of the Secretary without question 
extinguished any right Superior may have had to Tract 
228. Of course, for the many reasons stated before, Su- 
perior had no such rights. 
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Finally, Superior’s submission that Union’s assertion of 
the indispensability of the United States ‘‘is patently 
frivolous’? (Superior, Br. 37) is incorrect. For really 
what is involved here is sovereign immunity. And the as- 


ee 
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sertion of sovereign immunity can hardly be termed 
frivolous. 


—1.) It_can_not be waived by anybody other than the 
sovereign and the sovereigi is not-a-party.to this suit. 


2.) Thus, even if sovereign immunity could be waived 
impliedly (which is denied), it cannot be waived by the 
Secretary of the Interior. 


3.) This issue is not one of interpretation of the Federal 
Rules of Civil Procedure; this is an issue of the immunity 
of the sovereign. Indeed it goes beyond that for here what 
is sought is to transfer to private hands the lands of the 
sovereign and no attempt whatsoever has been made to 
joint that sovereign. 


4.) It is submitted that this fundamental issue of the 
indispensability of the sovereign may be raised by anyone 
in the suit and indeed the Court could raise the issue ex 
proprio motu. 


CONCLUSION 


But really there is nothing in Superior’s brief unan- 
swered by the concluding paragraph of Union’s original 
brief (pages 21 and 22) to this effect: 


“Tt is submitted that the foregoing discussions show 
the United States to be an indispensable party and 
show that Superior has no legal standing to demand a 
lease from the Secretary of the Interior. But of course 
Union’s prime submission and one that lays all other 
matters to rest is that it unquestionably is entitled to 
be awarded the lease by virtue of its accompanying its 
bid, although unsigned, by its check in the sum of 
$2,720,000.00 enclosed within the sealed bid which 
itself was annexed to a letter of transmittal upon 
Union’s letterhead actually signed by Union’s Agent 
and Attorney in Fact authorized to make valid and 
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binding bids in behalf of Union, and which letter of 
transmittal expressly referred, eo nomine, to the bid.”’ 
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